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June 8, 1987 


Defense Acquisition Regulatory Council 
OASD (P&L) DASD (P) BARS 
e/o Room 3D 139 
Pentagon 

Washington, D.C. 20301 

Attn: Charles W. Lloyd, Executive Director 

Re: Comments On Interim Rule 

DAR Case 87-33 ^ 

Implementation of Section 1207 of Pub.L. 99 661 
Set Asides for Small Disadvantaged Business Concerns 




Gentlemen: 

The proposed regulation aimed at fostering the economic growth of smaU 
socially and economically disadvantage business (SDB) conce^ 1979 

set asides fails to take into account Executive Order No. 12138 (May 18, 1979, 

Fed Reg 29637), which recognizes the "many obstacles facing women ^trepreneurs 
and'4?need to aid and stiLlate women's business enteprls^-" Order djrec^ 

each department and agency of the Executive branch to take appropriate action to 
facilitate, preserve and strengthen women's business enterprise ana to ensure full 
participation by women in the free enterprise system."^ 

FAR §19.901 implemented the Executive Order by requiring the inclusion of 
Pifliise 52 219-13 "Utilization of Women-Owned Small Businesses" in all contracts 
ipected to exceed the small purchase dollar limitation. It requires the contractor 


to use its best efforts to give worn en-owned small 
businesses the maximum practicable opportunity to 
participate in the subcontracts it awards to the 
fullest extent consistent with the efficient per- 
formance of its contract. 


In view of the strong interest demonstrated by the administration in fisting 
and promoting the use of women-owned businesses, we believe that the DAR 
Council should consider adding women business enterprises as a group eligible for 
award under this Regulation. 


Very truly yours. 



FJP:djk 

cc: Washington Area Contracting Center, 


Andrews AFB 



Associated General Contractors of Massachusetts 
888 Worcester Street, Wellesley, Massachusetts 02181-3793 (617) 235-2680 
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^jjCans. ^J^%ocluct± (2omficinij 

^J^LLriiLon of ^ZJiflcLne, One. 

824 } Ondi) Jlane 
0ndianal2o[ii., Ondiana 4^^'^4 


(317J 271-6001 

DEFENSE ACQUISITIO?J REGULATORY COUNCIL 

ATTN: Mr. Charles VJ. Llcyd, Executive Secretary 

ODASD (P) DARS, C/0 OASD (P&L) (M&RS) 

ROOM 3C641 

THE PENTAGON, WASHINGTON, DC 20301-3062 


May 26, 1987 


Dear Mr. Lloyd; 

. ... • A. X- - 4-*-. r 4 /I C * S0t.“ 

I'c’des for Cffiall Disadvantaged business Concerns; Department of Defense 
Interim Rule and request for comment, as requested in Federal Register/vol 
52., No 85/ May 4, 1987. 

As regards The Defense Acquisition Regulatory (DAR) Council's action to 
implement Section 1207 of the National Defense Authorization Act for Fiscal 
Year 1987 entitled "Contract Goal for Minorities" the 5 % set-aside proposed 
and implemented on a teirparary basis should be increased to a percentage -hat 
is in line with the minority racial make-up of this society, or as an 
alternative, a minimum 12-15 % goal should be established. This 12-15 / goal 
is suggested in view of the Supreme Court's recent decision upholding Civil 
Rights' and Affirmative Action Laws for all persons of minority groups such as 
Biack<^- Hispanics, Arabs, Italians, Polish, and others who clearly decended 
from groups considered minorities upon their arrival in this country. 

Pub’ic Law 99-661 is designed to use government purchasing power as a lever 
to strengthen minority and small business entreprenurship and capital 
formation. In addition to the suggested increase in the quota percentage 
suggested above, procedures should be incorporated into Public Law 99 661 
that would prevent Contracting Officers and other government officials from 
nullifying the intent and results of this lav or failure to enforce the 
spirit or letter of the law. 

The suggested procedures would be; 

a. Clear indication in Coimrierce Business Daily that subject 
solicitation is subject to this 12 cr 15% Srall Disadi-antaged Business ^ 
Concern Set-aside with sales between 0 and 5 million dollars for tins ciass. 

b. Make set-aside applicable to each category of DOp Procurement 
such as-Research & Development, Test & Evaluation, Construction Contracts, 
Janitorial Contracts, Maintenance £< Operations Contracts, and all Sub- 
contracts to be awarded in each category, rather than an aggregate percentage 
as stipulated in the interim rule. 

c. SDB set-asides can not substitute for procurements designated as 
8(a) set-asides since these sub-contracts with the SBA are somewhat different 
frean the long-standing criteria normally used to determine set-asides 

small business as a class. Competition under Public Law 99-661 will not te 
diminished as long as offerings are publicized adequately within the 
business sector and should work well to facilitate the attainment of DOD and 
Congressional Goals. 
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Continuation-Public Law 99-661 Comments: 


d. Failure on the part of DOD Contracting Officers to set aside the 
applicable percentage of procurements as set forth under I^iblic ^w 99—661 
should result in sOme sort of action against the Contracting Officer 
failure to comply with the law in spirit or letter, whichever is applicable. 
Action taken could be as mild as a written reprim^d entered into his/her 
personnel file or as severe as re— assignment or dismissal in inst^ces where 
clear and convincing evidence of failure to meet DOD and Congressional Goals, 
without legitimate reasons, is foimd. 

e. Establish a simplified complaint procedure or mechanism for the 
Small Business person to file greivances. Remedies are already available to 
the Contracting Officer in cases of complaints and/or non-performance. 

f. Require Contracting Officers to consult with U.S. Small Business 
Administration Local Offices regarding availability of Small Business . 
concerns qualified for the applicable procurement. Local SBA Offices are 
g 0 jjgj^ally aware of numerous small businesses offering a great variety of 
products and services. 

g. In solicitations and IFB's, require that small business concern te 
screened by the local Small Business Administration Office for certification 
as a small disadvantaged business concern. This procedure would serve to 
eliminate majority— owned fronts as well as provide one— point certification 
for SDBs for all procuring agencies under SBA's PASS Program. Make 
false/misleading certifications punishable by stiff fines and /or jail terms 
for individuals commiting such violations. 



President 


TYLANE, INC. 


Copies to: 


Chief Counsel for Advocacy 

U.S. Small Business Administration 

Washington, D.C. 20301 

The Honorable Senator Dan Quayle 
Senate Executive Office Building 
Washington, D.C. 20301 

The Honorable Senator Richard Lugar 
Senate Executive Office Building 
Washington, D.C. 20301 


U.S. Small Business Admin. 
Attn: Mr. Huerta Tribble 
575 N Pennsylvania St* 
Indianapolis, IN 46204 

Congressional , Black Caucas 
C/0 Rep. John Conyers 
U. S. House of Representatives 
Washington, D.C. 20301 
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NATIONAL CONSTRUCTION INDUSTRY COUNCIL 

1919 Pcnn^lVaitia Avc^. N.W. • Suite 850 • Washington, D.C. 20006 • (202) 887-1494 


June 3, 1987 




Mr. Wayne Arney 

Associate Director 

Office of Management and Budget 

Washin 9 ton, D.C. 20503 

Dear Wayne; 


Re: 


nn n Federal Acquisition Regulation 
Volume 52 , No. 04 ; Feder^ Register 


Thank you tor taking the time to meet with 

the National Construction Industry Council (NCIC) . As you can 
tell we are very concerned over the practical impact of DOD s 

new interim acquisition regulation on °°"®““°thr90 pe? COTt 

If our interpretation of the proposal is correct, 
of construction companies in the U.S. which are by e 

considered small businesses, will be «Irs®''“impir 

DOD-related projects for the next three fiscal years. Simpiy 

stated, that prospect is unacceptable. 

We understand and appreciate the pressure ^he Department of 

Defense is responding to. Nonetheless, we this 

ha«; misconstrued the legislative history related to 99 6bi in 
regard, and as a consequence, has produced a flawed proposal. 

While the respective views of NCIC's members differ on 

of small, disadvantaged set-aside percentages and less .3^ 

and open market competition, there is f ® ^itSon 

in opposition to the interim rule. We plan to make that position 

very clGcir in the ensuing weeks# 

We do not discount that DOD had the best 

the proposal. The contracting office was directive 

what it believes waS both a congressional mandate and a . 

?^om iL uid« secretary s office But ^he faclb remaans^that the 
new procedures will literally put hundreds of small businessmen 
out of business in the near term. 






_ a^iri^rney ^ • • , i - 

kss^irate Director j 

J\ine 3, .19-87 
Page 2 

The Council believes the following copcems/questxons need to be 
addressed: : 

1 Is DOD aware that this "rule of 

foreclose all bidding opportunitxes from fxrms whxch 

are not disadvantaged? : 

firms over the next three fiscal years? 

3 Has not the construction industry exceeded the 5 per cent 
threshold, cited in the regulation as the goal to be 
achieved, for years? 

4. Why is iH'^^he’^nly lldjslli iov«ed’^by 

currently xn complxance — the oniy inuu ^ 

the interim rule? Is aerospace affe • 

development? High technology contractors. If n , y 

not? 

5. was an economic p?oj^cted"?m;acJ^ 

Srsmall business organizations in the constructxon xn 
dustry? 

6. Why were no P“blic comments irie 

iTjTfilTt ?Ltancef Sas the Administrative Procedures 
Act been violated? 

7 Did the DOD acquisition regulation get 0MB 

If not! why no€? Has Director Miller been briefed on 

!rtr!fi^“othL"iiL SSD^p«s4nne? ^reU^the^roposall 
^onle!!ed ;"tiS^t"!li::!%dminift?!uvrpro«d^ IIVL 

Circumvented, and that other defense industries are receiving^ 
preferential treatment at the appropriate 

we intend to raise these concerns nCsiCeCs ICd 

Members and staff of the Armed Servxces, Small Busxness_an 

Government Operations Committees, , press and well 

within the Administration, the trade and general press, ana we 

as with DOD officials directly. 
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we genuinely believe, Wayne, that this is a fundamen^lly flawed 
rule which will hav? (intended or otherwise) a ' 

We hope 0MB is in a position to, at least, lend sub- 

our concern to the proper persons and, where possible, lend sub 

stantive support. 

I • 

Thanks, once again for your time and consideration.; . 

Sincerely, ■ - -- 



cc : Joe Hughes 

Jack Curtin 
Dave Johnston 
Jim Noble 
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June S, 1987 


Pe^en-6e Acqiiis^ition RcguZcUoAi/ Coan<UZ . 
zto OASP (PSD MSRS) 

Room 3C841 
Thz Pentagon 

lilasfUngton, V.C. 20301 -3062 

Attention: Ma. ChoAlei> W. Ltoyd 

Executive SecjietoAy ODASD (P) VARS 

Re^enence: P.L. 99-661 

VeoA Ma. Ltoyd: 

I geneAotty and poAttalt^ -iuppoAt the Aegutatton6 that the VepoAtment o^ Ve{' i;. i 
has developed to Aeaeh Its 5% minoniXy contAacting goal. In genenal, I thlt ‘..izy 
AepAeAent a 6tep ^oAwaAd and at least a good StoAting point ^oA going ahead xitii 
implementation. I e-ipeelatly suppoAt the intent to develop a pAoposed Aule th.U 
mold establish a 10% pAe^eAence di^^eAential ^oa small disadvantage businesses 
in all contAacts vihejie pAice is a pAimoAy decision {,actoA. I believe this 
di{^{^entialbe used ^oa the (,lASt thnee contAacts to a ^inm then be Aeduced to 
5:- as IcKj ns, the Siam' s gloss sales do not exceed $5,000,000 pex yeoA. 

HouieyeA, thcAe oAe sevexal impoAtant questions that have been ovealooked ir: 'u- . 
published intcAim SLegulations. 

FiASt, thcAe OAe no pAovisions {^oa sub contAacting. Since the loAgest dolloAx . ae 
to pAime (maJoAity) contAactoAS theAe should be a ^oAce^ul Aequiaed VBE sub coni Aaetikg 
plan Aequlied ivitJi little chance ^oa "good ^aith e^{iOAt" escape as is novo the i.oAm 
undeA P.L. 95-507. Ve^ense contAactoAS still one less than h o{, 1% in VBE t .. n- 
txactlng. This is shameful. Check GeneAal Vynamics. It is impoAtant to g- ' pnlvate 
entcApAlse used to doing business loith us so that voe can get oU the special pAvgAom 
need. "PAivatlze as oua PAeiident says. . * 

Second, thene is no mention o^ paAticipation oi HistoAically Black Colleges 
Unxvefuitles, and othcA minoAity institutions. The National Association 
MinoAlty ContAactoAS can help considenably to impAove sub contAacting as an c ui'ipCe. 

ThiAd, it. is not cteaA on vohat basis advance payments voill be avaitable to s.vi ... 
disadvantaged contAactoAS to puASuit o{^ the 5% goal. 
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And ilnaZJbj, pa/UlaZ ieX-oAide.6 hav& been &pecA.ii.cxMy prohibited despite die^A 
potentiai. contribution to AmaZZ disadvantage pariccipc^on at VoV and a plan ■■ 
deveioped to permit and increase .set-custdes untit a ^irm is viabte m our geii .\atx..y 
ex.ctxjbSionary society. 


I urge the Ve^erise Department to addresA the above iSAues quickly, and to mov*. 
forward aggreAAivety in purAuing the 5S goat Aet by taw. 


Sincerely, • 

NATIONAL ASSOCIATION OF MIMORITV CONTRACTORS 




'amitton V. Bou)Aer, Sr. 
Legislature Comm, oi NJC, NAMC 


HVB:vp 



ASSOCIATED BUILDERS 
AND CONTRACTORS, INC. 


1301 juL -a tH S 33 
OFFICE OF 

THE SECrJETARY OF DEFENSE 


July 7, 1987 

it 


The Honorable Caspar W. Weinberger 
Secretary of Defense 
The Pentagon 
Room 3E880 

Washington,. DC 20301 

Re: 48 CFR Parts 204,205,206,219 and 252 Set-Asides for Small Disadvantaged 

Business Concerns 


Dear Mr. Secretary: 

On behalf of the 20,000 general contractors, subcontractors, suppliers and 
related firms of Associated Builders and Contractors, I would like to register 
the Association’s strong opposition to the interim regulation cited above as 
published in the Federal Register of May 4, 1987. 

Although ABC will submit formal regulatory comments on this proposed rule, 
the sweeping impact of this interim regulation on the nation's construction 
industry dictates that the Association make known its opposition early in the 
regulatory process. 

Associated Builders and Contractors has long held the position that a 
contract should be awarded to the lowest responsible bidder. As a practical 
matter, combining the "rule of two" and the small disadvantaged business (SDB) 
set-aside practices creates a preferential procurement program so restrictive 
that it will exclude the vast majority of American construction firms from 
bidding on Department of Defense contracts. 

It is important to understand the real-world context in which this badly 
flawed proposal will be implemented if its full impact is to be recognized. 
Construction is a large industry — contributing 9.4? of America s Gross 
National Product composed of relatively small firms* Most of ABC s 
membership fall under the Small Business Administration's size standard for a 
"small" general contractor ($17 million in annual receipts). Moreovef, the 
vast majority of ABC members ~ general contractors included ~ fall under the 
SBA’s size standard for a "small" specialty contractor ($7 million in annual 
receipts). The proposed interim rule will, if promulgated in final form, 
preclude many companies in these size ranges from bidding on Department of 
Defense contracts and curtail, if not eliminate, aggressive competition for 
work which benefits the Department and, in turn, the American taxpayer. 

121 81 S'-/ 
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Technicallf. ABC is concerned that the interim regulation has been 
Dublished prior to public comment and does not appear to have been cleared by 
the Office of Management and Budget. These two actions alone would have 
alerted the Defense Acquisition Regulatory Council to the massive impact the 
interim rule will have. 


In summary, the interim rule will severely reduce competition in bidding 
Defense Department contracts and cause'higher costs to the taxpayer. ABC 
already has learned of situations where non-SDBs that submitted bids as much as 
20? lower than their competitors lost contracts to SDBs whose bid prices were 
some 6? above the fair market price. 


ABC strongly believes that this badly formulated regulation will have 
unforeseen devastating effects on America's construction industry, and we ask 
that you use your authority to order its immediate withdrawal. 



Vice President, Government Affairs 


« 





THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

1957 E Slteet. N.W. . Washinglon, D.C. 20006 • (202)393-2040 • TELEX 279 354 AQC WSH 

DANAHUEST1S. JAMES W. SUPICA. Soaorlta fteMart PAUL EMERICK, Mce MeSden. 

F. THOMAS WESTCOTT, rneasurer HUBERT BEATTY, Executiue Vice Preside 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o 0ASD(P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


RE: DAR Case 87-33 

Dear Mr. Lloyd: 

abLf of''thrL15;?^uctioA procurement process 
arroppirrs"?hf“ft«if« 9 u?ftions for that, and the following reasons: 

1 The "Rule of Two" set-aside for small disadvantaged businesses 
(SM) is not necessary, nor authorized by Congress, to achieve 
ihfgoal SI a^rraing 5 percent of military construction contract 
dollars to small disadvantaged businesses. 

2. The use in military construction procurements of legislative 

authority to award contracts to SDB firms at prices that do not 
exceed fair market cost by more than 10 percent is not necessary, 
nor authorized by Congress, to achieve goal of awarding 5 

percent of military construction contract dollars to small ais 
advantaged businesses. 

Tn^ 111 l^t!a;fdrs 

used in small business set-asides resulted in 
construction contract actions being set aside in FY iy»4. 


THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS 


Mr. Charles W. Lloyd 
June 1, 1987 
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iroplementation of SDB Set-Aside Regulations Is Not Necessary Nor 
Authorized for Military Construction ^ 

Section 1207(e)(3) of the National Defense Authorization Act 
for Fiscal Year 1987 provides the Secretary of Defense with authority 
to enter into contracts using less than full and open competitive 
procedures and to award such contracts to SDB firms at a price in 
excess of fair marlcet price by no more than 10 percent only 
necessary to facilitate achievement of the 5 percent goal. The legis^ 
lative intent is clear that only when existing resources 
to achieve the 5 percent objective should the Secretary 
consider using less than full and open competitive procedures such 

as set-asides. 

While such restrictive procurement procedures may 
to achieve the 5 percent objective in certain classifications of Depa 
men? of Defence procurements, such procedures are clearly not necessary 
T?mnitr?y ??ns?ruction. In fiscal year 1985 disadvantaged businesses 
were awarded 9 percent of Department of Defense construction contracts 
Tl7?9 million oSt of $7.9 billion). Clearly the 5 percent objective 
has already been achieved and exceeded through the full and open competi 
tive procurement process for military construction contrac s. 

Applying the "Rule of Two" SDB set-aside procedures to military 
construction procurements is not only not necessary, but clearly not 
au?ho?izeny^L legislation since such set-asides are not "necessary 
to facilitate achievement of the 5 percent goal. 

C ontract Award to SDB Firms at Prices That Do Not 

of Fair Market Cost Is Not Necessary Nor A uthorized for Military 
Construction 

Application of the legislative authority to award contracts to 
SDB fiiL at a price not exceeding fair 

oercent to military construction procurements is also not authorized 
bv the legislation since the same condition is placed on that provision 

as pitted on the provision allowing the use °*X°r"?hrw^pe"er 
Utilizing less than full and open competition; that is, the 
price differential is to be utilized onl^ "when necessary to facilitate 
achievement, of the 5 percent goal • 

The routine and arbitrary use of the 10 percent price differential 
provision in military construction procurements will only serve to 
increase the cost of construction to the taxpaying public and yet 
bear no relationship to achieving the 5 percent objective. 

The ten percent allowance is nothing more than an add-on cost, 
to the detriment of taxpayers, particularly since the definition of 
fair marJcet cost contained in the interim regulations is based on 
reasonable costs under normal competitive conditions and not on t h| 
lowest possible costs. This definition ignores the marlcet realities 
of how prices are derived. Fair jnarket prices are exclusively the 


Mr. Charles Lloyd 
June 1, 1987 
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product of competition. Competition forces business firms to seek 
the lowest possible cost methods of producing or providing servxce. 

The fair market price must be one arrived at through competition, 
no? developed by in-house cost estimates and catalogue prices. The 
price estiLting methods proposed in the interim regulations are not 
subject to pressure from, and conditions in, the marketplace and mus 
not be used to develop a fair market price* 

The pressures to exceed the five percent goal are likely to influ 
ence government estimators to inflate their estimates in order to 
provide SDBs with the opportunity to develop a non 
within the protective ten percent statutory allowance. Not o y 
Srp?e?s?re to inflate the "fair market price” increase the taxpayer s 
costs, but the subsequent contract award price submitted by the SDB 
in the absence of full and open competition will further increase 

the taxpayer's costs. 

Use of "Rule of Two” Will Set Aside An Inordinate Nu mber o f Military 
Construction Projects 

The use of a "Rule of Two" mechanism as the criteria for setting 
aside contracts for SDBs will force contracting officers to set aside 
contra'cts in numbers which ^ear no relationship to the 5 percen^ ob 
iective. Experience with the existing small business r? a 

as contained in the FAR and the Defense Supplement to the Federal 
Acquisition Regulation (DFAR), bears evidence to the indiscriminate 
results of a "Rule of Two" procedure. 

in testimony on the Rule of Two before the House Small Business 
Committee last June, the SBA's Chief Counsel for Advocacy stated that 
the Rule of Two "is a convenient tool for determining ^hen se 
should be AGC agrees that contracting officers find the Rule 

of Two to be a "convenient tool" for determining when to set as id 
pro^?em^« ?cr restricted competition - a "tool” 

tion at least, has resulted in a near-compulsion on the part of con 
tract ing officers to set aside nearly every construction contract 
on the agencies' procurement schedule. AGC 

the same abuse will occur with the adoption of the Rule of Jw® ^ 

SDBs; that is, contracting officers will indiscriminately _set aside 
any and every solicitation in order to meet and far exceed the 
"objective." 

An example of the problem that will result by the use of the 
Rule of Two as the criteria for determining SDB set-asides is the 
disproportionate number of contracts for restricted competition set 
aside by the Defense Department using the existing small business 
Rule of^Two. In FY 1984, the Defense Department removed 80 percent 
o? ttfcS:?;r;ction contract actions from: the open, competitive market 
Of 21,188 contract actions, 17,055 were set aside for exclusive bidding 
by small businesses. 

contracting officers are delegated the responsibility to 
which acquisitions should be set aside for SDB participation. Contracting 
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officers are directed, in Section 219.502-72(a) , that in making SDB 
set-asides for research and development or architect-engineer acquisi- 
tions, there must be a reasonable expectation of obtaining from SDBs 
scientific and technological or architectural talent consistent with 
the demands of the acquisition. There are construction acquisitions, 
as well, in which the complexity of construction demands an adequate 
experiential and competency level. Recognition of this is not included 
in Section 219. 502-72(a), leaving the distinct impression that con 
tracting officers will indiscriminately set aside virtually all construe 
tion solicitations. 

Section 219 . 502-72 (b) ( 1 ) of the interim regulations provides 
that the contracting officer must, in implementation of the Rule of 
Two, reserve a solicitation for SDB set-aside procedures if the acquisi- 
tion history shows that within the past 12 month period a responsive 
bid or offer of at least one responsible SDB concern was within 10 ^ 

percent of an award price on a previous procurement. This requirement 
effectively transforms the anti-competitive "Rule of Two into an 
even more anti-competitive "Rule of One." For example, a contract 
awarded under full and open competition at $1 million, might 
5 competitive bidders within 3% of the award price. Yet, the existence 
of a non-competitive bid by an SDB firm, 10% over the award price, 
would require the contracting officer to set aside similar subsequen 
solicitations. 

Section 219 . 502-72 (b) ( 1 ) is a gilt-edged invitation for abuse 
in that SDBs have merely to offer a bid in a highly competitive marke 
Place within 10% of what could reasonably be expected to be the award 
price. Thus, having established their "credentials!", and their 
non-competitiveness, the government would then sanction and encourage 
this non-competitiveness by setting aside subsequent construction 
projects. This proposal is ludicrous and the personification of abuse 
of the taxpaying public through the procurement process. 

AGC urges that the interim regulations; 1) not be implemented 
on June 1 for military construction procurement; and 2) iiot be imple- 
mented for military construction procurement until such time as tne 
Department of Defense conducts an economic impact analysis of the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 


Sincerely, 



Beatty 

Executive Vice President 


cc; The President of the United States 

Caspar W. Weinberger, Secretary of Defense ^ ^ ^ 

James C. Miller, III, Director of Office of Management and Budget 





^"'^^rospace Industries Association of America, Inc. 
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Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASO(P)DARS 
c/o OASD(A8.L)(M8iRS), Room 3C841 
The Pentagon 

Washington, O.C. 20301-3062 
Dear Mr. Lloyd: 

The Aerospace Industries Association (AIA) appreciates the opportu- 
nity to comment on the interim rule to add a new Subpart 217.75, 
Undefinitized Contract Actions, to the DFARS. 

On behalf of our member companies, we offer the following comments 
for your consideration: 

1 . 217.7501 Definitions 

a) The proposed DoD rule is inconsistent with the scope of the 
Defense Acquisition Improvement Act of 1986. The statute 
defines an undefinitized contract action as a “ new proc urement 
action" entered into by the head of the agency for which the 
contractual terms, specifications or pric^ are not agreed upon 
b®foi^® performance is begun under the action. The regulation 
defines the undefinitized contract action as any "contract 
action" for which the contract terms, specifications or price 
are not agreed upon before performance is begun under the 
action, including contract modifications for additional supplies 
and services. This broadening of the requirement goes beyond 
the apparent intent of Congress. 

b) Amend the second paragraph by adding the word "written" before 
"agreement." There is no definitive contract until the parties 
have signed. "Definitization" would take place upon execution 
of the contract document by both parties. This date is impor- 
tant in the computation of the time frames cited in 217.7503(b) 
(3)(i)8.(ii). 

2. 217.7503(bW3Hi) Definitization Schedule 

The definitization schedule in this subpart is more restrictive 
than that required by the statute which states the action must 
provide for definitization by the earlier of 180 days from 
submission of a qualifying proposa l or the date when funds are 
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equal to more than 50%. The regulation requires agreement by 
the earlier of 180 days from the date of issuance of the action 
oir the date when funds are equal to more than 50%, Even though 
extensions are permissible, this appears to be an unwarranted 
restriction, 

3. 217.7503(bK41 Limitation on Obligations and Expenditures 

a) There may be an error at 217.7503(b)(4) in the second sentence 

wherein it says the UCA must be definitized before 50% of the 
maximum NTE price is expended "...by the government, It 

seems more logical that this should read "...by the Contractor, 
..." inasmuch as the Contractor is doing the expending. We 
assume these new requirements would be used in conjunction with 
other standard clauses in incrementally funded contracts; e.g. 
Limitation of Government Liability, Contract Def initization, 
and Limitation of Government Obligation. To avoid any possible 
misunderstanding or conflict, these new requirements should be 
reviewed to ensure they are compatible with these standard 
clauses. 

b) Limitation of expenditure may cause additional cost tracking 
which will be difficult and contrary to the Paperwork Reduction 
Act. It is not clear from the implementing instructions but it 
is assumed these provisions are prospective . This should be 
clarified. 

4. 217.7504(bl Contract Clauses 

There is no mention of how to establish provisional shipment 
billing prices when deliveries are made prior to receipt of a 
definitized contract document. It is assumed that if a UCA is 
not definitized but deliveries are required that interim 
billing prices can be established. This point should be 
clarified. 

We would be pleased to meet at your convenience to discuss these 
consents. 





Vice President 
Procurement and Finance 



ASSOCIATED BUILDERS 
AND CONTRACTORS. INC. 


August 3, 1987 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) BARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 

Re: DAR Case 87-33, Set-Asides for Small Disadvantaged Business Concerns 

i 

Dear Mr. Lloyd: 

Associated Builders and Contractors (ABC) appreciates the opportunity to 
submit comments on the above-mentioned interim regulation. 

ABC requests that the Department of Defense withdraw this badly flawed 
proposal to allow consideration of more appropriate alternatives, such as those 
proposed in these comments, for fulfilling its mandate in Section 1207 of The 
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661). 

ABC represents 20,000 general contractors, subcontractors, material 
suppliers and related firms that employ more then one million workers in the 
open shop segment of the construction industry which now performs 70? of all 
work across the nation. The Association promotes the Merit Shop concept of 
construction, which means that a contract should be awarded to the lowest most 
responsible bidder under fair and open competition. 

One of ABC's most fundamental tenets is that government procurement should 
be conducted with totally open and fair competition. The Association is 
committed to the belief that it is the responsibility of government to obtain 
the lowest possible price through unrestricted competition, as utilized in the 
free enterprise system, in the government procurement process. 

However, ABC recognizes that Congress, in Section 1207(e) of the FY '87 
Defense Authorization Act, permitted the Secretary of Defense to enter into 
contracts using "less than full and open competitive procedures when practical 
and necessary to facilitate achievement of a goal of awarding 5? of contract 
dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989, 
providing the contract price does not exceed fair market cost by more than 
107." 
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The Association objects to the Department’s decision to utilize the "Rule 
of Two" to implement this provision of Public Law 99-661. ABC proposes the 
publication of a revised proposed regulation that implements Section 1207 by 1) 
emphasizing greater DOD assistance and outreach efforts, as mandated by 
Congress in Section 1207(c), to help increase the percentage of contract awards 
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with 
a "sufficient number" standard. 

Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The 
Construction Industry 


Section 1207 of The FY '87 Defense Authorization Act is silent on the issue 
of which guidelines the Secretary of Defense may use in entering into contracts 
with SDBs under "less than full and open competitive procedures." Therefore, 
DOD is given wide latitude in selecting an appropriate mechanism for 
preferential procurement. 

By proposing to use the Rule of Two, the Department is contemplating a 
set-asides system based on the most onerous and restrictive of procurement 
rules. Under this rule, a DOD contracting officer would be required to 
sevetely limit competition by setting aside a contract whenever he/she thinks 
that two SDBs might have an interest in doing the specified work. The rule 
functions as an automatic trigger mechanism and achieves what is practically 
sole-source procurement — only two bidders. 

The special characteristics of the construction industry and the practical 
facts of construction contracting clearly demonstrate that the Rule of Two is 
not appropriate for implementing Section 1207. 

The industry is composed of a large number of small firms which by their 
nature are highly competitive. The longstanding competitive bid process 
exemplified by the construction industry assures that firms compete on an equal 
basis in the free enterprise system. This process works well and promotes 
competitiveness and, in turn, cost-effective construction. Small construction 
firms usually compete with their equals because it would not be economical for 
large firms to bid on work more efficiently handled by the small firms. To do 
so would drain financial and personnel resources large firms need to bid on 
contracts more suited to their greater capabilities and requirements. 

As the Department is aware, small companies in general are awarded a 
significant share — up to 907 in some areas — of federal set-aside 
contracts. Congress has reviewed this situation and has directed the SBA, in 
Public Law 99-661, to review small business size standards with the goal of 
limiting small business procurement levels to approximately 307 of dollar 
volume. 

Additionally, entry into the construction industry is relatively easy and 
requires little start-up capital. Since there are relatively few barriers to 
entering this business, new small firms are constantly emerging, which assures 
competition. Construction firms compete for contracts on the basis of price 
and ability to perform work. 

Since offers are generally received from 10 to 12 firms in federal 
construction procurement at all times, this means that exclusive small business 
set-asides frequently occur on a repetitive basis with the Rule of Two. 
Utilizing this rule will not necessarily result in more contract awards to SDBs 
— it will only cause more contracts to be set aside for restricted bidding. 

The true result could be an exclusionary 1007 set-aside for SDBs. 
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The Association is alarmed that the Rule of Two, as proposed in this 
interim regulation, will unfairly burden the construction industry. Currently, 
64% of all non-residential federal construction (SIC Code 1542) is performed 
through small business set-asides and SBA 8(a) contract awards. In 
construction specialty trades, construction set-asides can reach as high as 
91.7% in the carpentry trade (SIC Code 1751). 

Section 1207(b) mandates a 5% SDB set-aside goal for the "total combined 
amounts " of four DOD acquisition activities — procurement; research 
development, test and evaluation; military construction; and operations and 
maintenance. Under this provision, it is not necessary to achieve the 5% SDB 
set-aside goal in any one of the four activities — only in the total value of 
the four areas. 

ABC is extremely concerned that DOD contracting officers will attempt to 
meet the overall 5% goal by setting aside an unreasonably high number of 
construction contracts for exclusive bidding by SDBs simply because federal 
construction is characterized by a high level of set-asides. The Association 
believes it would be unfair to achieve the 5% goal by compensate for lower SDB 
set-<-aside levels in the other acquisition activities. 

The Rule of Two Is Inconsistent With The Requirements of The Competition 
Contracting Act 

The Competition In Contracting Act of 1984 (CICA) requires "full and open 
competition in the procurement of property and services ... by establishing 
policies, procedures, and practices that assure that the executive agency 
receives a ’sufficient number' of responses. This would be carried out by 
requiring contracting officers to demonstrate that a sufficient number of small 
business concerns will respond ... taking into account the size, character, and 
complexity of each contract and the pool of prospective firms." 

In passing CICA, Congress clearly intended to maximize full and open 
competition to meet the government’s procurement needs. The "Rule of Two" 
unreasonably restricts the contracting officer’s discretion to consider the 
factors specified in CICA. In actual practice, the Rule of Two goes far beyond 
the "less than full and open competitive procedures" standard of Section 1207. 
Requiring a contracting officer to create an SDB set-aside based on the 
expectation that only two such firms may have an interest in bidding on the 
contract effectively prevents the development of evidence to justify what is 
virtually sole-source procurement. 

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase 
The Level of SDB Contracting 

Additionally, the highly restrictive nature of the Rule of Two invites 
higher procurement costs above and beyond the 10% premium allowed by the Act. 
Specifically, the Department will face increased costs — as well as contract 
delays — due to the defaults that will occur due to unqualified SDBs being 
awarded contracts beyond their capabilities solely because of their SDB status. 
ABC has been provided with a study of the mechanical (plumbing, heating, 
cooling) subcontracting field which shows that 18% — or almost one in five — 
of the MBE (minority business enterprise) firms defaulted on government 
contracts awarded through set-aside programs. In cases such as this, the 
government agency must absorb the financial loss, face delays in completing the 
project, and reissue the contract — all of which create higher procurement 
costs. 
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From FY 1981 through FY 1986 — the period of the administration's massive 
defense build-up, when overall contract awards to business increased by 577 — 
the percentage of awards to SDBs varied by 0.37 . Further, the dollar volume of 
DOD contracts to all small businesses never varied by more than 27. Clearly, ir 
the opportunities created by the recent increases in defense spending have not, 
by their sheer size, resulted in more contract awards to small businesses and 
SDBs, the Department may be close to maximizing the SDB procurement capability 
available. 

Moreover, using the Rule of Two to fulfill the requirements of Section 1207 
mav actually reduce the overall level of minority contracting by the 
Department. By relying on the Rule of Two, the proposed regulation gives DOD 
contracting officers a simple, expedient option for setting aside contracts for 
exclusive SDB participation. The availability of this procedure can be 
expected to reduce minority set-asides under the SBA 8(a) program, which is 
considerably more complex and requires more effort on the part of contracting 
officers to set aside contracts and certify contractors as eligible to 
participate in the 8(a) program. The simplicity and expediency afforded by the 
proposed DOD regulation ~ coupled with the existing availability of known 
minority contractors in the Department's 8(a) program — will encourage 
contfacting officers to redirect contracts and contractors from the 8(a) 
program to meet the requirements of Section 1207 (and, in turn, the proposed 
regulation) . 

Congress already recognizes the potential for this redirecting of minority 
contracts by including in FY 1988 authorization legislation provisions to 
prevent this situation. Section 846 (b) (5), (6), (7) and (8) of H.R. 1748 

requires the Secretary of Defense to issue regulations (emphasis added) that: 

(6) With respect to a Department of Defense procurement 
for which there is reasonable likelihood that the 
procurement will be set aside for section 1207(a) 
entities, require to the maximum extent practicable 
that the procurement be designated as such a set-aside 
before the solicitation for the procurement is issued . 

(7) Establish policies and procedures which will ensure that 

there shall be no reduction in the number or dollar value 

of contracts awarded under the program established under 
section 8(a) of the Small Business Act and under the small 
business set-aside program established under section 15(a) 
of the Small Business Act in order to meet the goal of sec- 
tion 1207 of the Department of Defense Authorization Act, 

1987. 

(8) Implement section 1207 of the Department of Defense 
Authorization Act, 1987, in a manner which shall not 
alter the procurement process under the program es- 
tablished under section 8(a) of the Small Business 

Act. 


Clearly, Congress realizes how easy it will be for DOD contracting officers 
to use the pool of existing 8(a) contractors for the purpose of fulfilling the 
requirements of Section 1207. Moreover, these provisions in the FY 1988 
Defense Authorization bill are directed at closing this regulatory loophole and 
safeguarding the 8(a) set-aside program. 
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Alternatives to the Rule of Two 


ABC believes that Section 1207(c) clearly directs the Secretary of Defense 
to pursue a balanced regulatory approach for the purpose of meeting the 
requirements of Public Law 99-661. Specifically, paragraph (c) mandates the 
Secretary to: 

”... provide technical assistance services to potential 
contractors described in subsection (a). Such technical assistance 
shall include information about the program, advice about Depart- 
ment of Defense procurement procedures, instruction in preparation 
of proposals, and other such assistance as the Secretary considers 
appropriate. If Department of Defense resources are inadequate to 
provide such assistance, the Secretary of Defense may enter into 
contracts with minority private sector entities with experience and 
expertise in the design, development, and delivery of technical 
assistance services to eligible individuals, business firms and 
institutions, defense acquisition agencies, and defense prime 
contractors.” 

This language is significantly more proscriptive than Section 1207(e) (3) 
Which states: \ \ 


To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a) 
the Secretary of Defense may enter into contracts using less 
than full and open competitive procedures... (emphasis added)" 


Associated Builders and Contractors understands and appreciates the need to 
facilitate the establishment of SDBs in the construction Industry and LsHt 
these firms in obtaining the experience necessary to compete in the private 
sector ABC is concerned, however that the 57 SDB goal - and DOD’s proposal 

Two to achieve it ~ do not take into consideratiL that 
a sufficient number of qualified SDBs may not be available. The Association 
further believes that increased participation in the construction marketplace 
y s can best be achieved on a long-term basis by upgrading the job skills 
of these workers and the management abilities of owners and supervisors. 
Accordingly, ABC offers the following recommendations: 


1) The Secretary of Defense should make the fullest 
possible use of his mandate in Section 1207(c) to 
provide the assistance necessary to help qualified 
SDBs compete for DOD contracts. This effort would 
concentrate on Identifying potentially capable SDBs 
as well as providing ongoing training and management 
development over the terms of their contracts to help 
SDBs increase their capabilities to perform. 
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2) As part of this outreach and assistance program, 

SDBs should be qualified by contracting officers as to 
their capability to successfully perform the particular 
projects on which they are bidding. Criteria should in- 
clude, but not be limited to; on-site visits, personal 
interviews, license examination, analysis of bonding 
capacity, listing of work completed, resume of princi- 
pal owners, and financial capacity and type of work preferred. 

Section 1207 does not prohibit the Secretary of Defense from 
establishing qualification criteria, and such standards would 
help assure the Department of more efficient and cost- 
effective procurement using SDBs. Further, a set of uniform 
qualification standards promotes the original intent of 
Section 1207 — to develop the business abilities of SDBs 

in the DOD procurement arena. 

3) The Rule of Two should be replaced with a "sufficient 
number" standard that allows contracting officers more discretion 
in determining whether to set aside a contract for exclusive SDB 

' participation under Section 1207. As previously mentioned, the 
sufficient number standard allows contracting officers to demon- 
strate that a sufficient number small business concerns will 
respond to a request for bids, with consideration given to the 
size, character and complexity of individual contracts as well 
as the pool of available firms. This standard returns discretion 
to the contracting officer in choosing to restrict competition. 

Under the Rule of Two, the contracting officer is allowed almost 
no discretion, even to the point of not permitting even an exami- 
nation of the SDB's ability to perform a particular contract. In the 
alternative ABC, suggests that the Department examine DBE programs in 
civilian federal agencies as potential models for its Section 1207 
program. 

ABC urges the Department of Defense to adopt these recommendations in the 
interest of promoting equity and efficiency in SDB procurement. The 
Association's staff will be pleased to assist the Department in any way in 
refining the proposed regulation to achieve these goals. 


Respectfully Submitt^, 



larles E. Hawkins, III, CAE 
Vice President, Government Affairs 
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(3) Subcontracts. Where subcontract opportunities exist we 
recominend that successful SDB offerors be required to 
award a mandatory percentage of such subcontracts to 
qualified minority business firms, 

We look forward to your favorable response to our comments and 
stand ready to assist you in your speedy implementation of this 
important legislation. 


Very truly yours. 



cc : 

NEDCO 

National Federation 
of 8(a) Companies 
Norma Leftwich 


KETKON, INC 


Corporate Office 
Suite 1710, Rosslyn Center 
1700 N. Moore Street 
Arlington, VA 22209 
(703) 558-8700 
Telex: 710-955-0219 


May 29, 1987 


Defense Acquisition Regulatory Coimcil 
ATTN; Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 

c/o OASD (P&L) (M6RS), Room 3C841 
The Pentagon 

Washington, D.C, 20301-3062 
Dear Mr. Lloyd: 

This is in the response to the Federal Register of May 4, 1987. I 
cite DAR Case 87-33. It has to do with set-asides for disadvantaged 
business concerns. 

A key element of the proposed regulation appears to be "specifically, 
whenever a contracting officer determines that competition can be expected 
to result between two or more SDB concerns, and that there is a reasonable . 
expectation that the award price will not exceed fair market price by more 
than 10 percent, the contracting officer is directed to reserve the 
acquisition for exclusive competition among such SDB firms." 

For whatever acquisitions to which the above policy would pertain, I 
suggest the following alternative. For any disadvantaged firm that 
responds to this proposal request, its cost proposal will be discounted by 
10 percent. Once this discount has been applied, the contract award will 
be made on the basis of otherwise normal selection criteria. For such 
contracts, all proposers, both disadvantaged and non-disadvantaged, will 
be notified of this handicap. 

Let me outline the basis for this suggestion. First of all, the 
provisions of the original statement are extremely hazardous, if not 
actually ridiculous — particularly the requirement that the contracting 
officer determine that the award price is unlikely to succeed the 
market price by more than 10 percent. Given the difficulty of pricing 
government defense contracts, this determination is inherently impossible 
fof any contracting officer to make. For almost any category of defense 
procurement, actual bids typically vary by at least 30 percent. It is not 
unusual for them to vary by over 100 percent, and this includes good faith 
bids by technically competent contractors. This means that, based on 
actual current DOD acquisition e^xperience, these determinations by the 
contracting officer will be totally and demonstrably arbitrary. It may be 
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helpful to phrase the problem In two other ways: first, if the competi- 

tion was structured according to my suggested alternative, and a contract- 
ing officer had already lined up at least two disadvantaged firms to bid, 
what do you think he could say about the probability that a disadvantaged 
firm would win; second, suppose (contrary to the normal process) the con- 
tracting officer were to announce ahead of time what he considered t e 
fair market price to be. What is the likelihood that a non-disadvantaged 
firm would bid more than 10 percent below that price? 

Clearly, either one of these provisions will produce a real strain on 
the "non-disadvantaged" firms. In the one case, they will be arbitrarily 
precluded from bidding; in the second case, they will be discouraged frm 
bidding because of the risk of being underbid by an actual higher bid. 
This strain will, in turn, interfere with DOD being able to procure the 
best available support for its projects. I do not argue with the apparent 
DOD decision that some interference of this sort is an appropriate price 
to pay for the positive social consequences of improving the lot of dis- 
advantaged individuals. I do say that the alternative I suggest will 
enable DOD to help the disadvantaged with much less interference wit 
effective procurement than must be anticipated by the original wording. 


Sincerely, 




i 


1 



John D. Kettelle 

Chairman, Board of Directors 
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OLD TIME ENTERPRISES. INC. 

POST OFnCE BOX 51507 
NEW ORLEANS, LOUISIANA 70151 

2700 NORTH PETERS STREET 

May 30 , 1987 NEW ORLEANS, LOUISIANA 70117 

(504) 948-3171 

Defense Acquisition Regulatory Council 

ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD (P) DARS, 
c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D. C. 20301-3062 


Dear Mr. Lloyd; 

Ref. PAR Case 87-33 . Department of Defense Federal Acquxsi- 
tion Regulation Supplement; Implementatxon of Sectxon 1207 
of Public Law 99-661; Set-Asides for Small Disadvantaged 
Business Concerns. (Interim Rule and Request for Comment.) 


We are Coffee Roasters and Processors. (Primary Business 
Activity SIC Code; 2095; Related Secondary SIC Code: 2099. 


) 


In the entire coffee industry we are the only SDB concern 
capable of delivering to the Department of Defense coffee 
products processed, packaged, boxed, palletized and shxpped 
in accordance with standard contractual requirements. To 
the best of our knowledge no other SDB bids for this busi- 
ness. The list of coffee roasters /processors biddxng for 
coffee is usually very small. 


In our case the "rule of two" (See A Background, and Section 
219.502-72.) may have the effect of keeping us from competxng 
for Set-Asides for SDB Concerns. We trust a solution can be 
found. 


Thanking you for your 


kind consideration, we remain 


Sincerely yours. 



Jack Bolanos 
President 


^J~^Toduct± domjicLnjj 

^J^ivrision of ^yCane, One. 

8241 Ondy Jlane 
Ond.iana.fio[ii, OncUana 4^^^4 
f 317) 271-6001 

defense ACQOISITiroi REGULATORY COUNCIL 

ATTN: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS, C/0 (P&L) (MSJS) 

ROOM 3C641 

-IHE PENTAGON, VJASHINGTON, DC 20301-3062 


May 26/ 1987 


Dear Mr. Lloyd; 

This letter > is written to provads cc3rr*ent regarding 

Asides for Small Disadvantaged business Concerns; Department of Defuse 
Interim Rule and request for comment, as requested in Federal Register/vol 
52., No 85/ May 4, 1987. 

As reg^ds The Defense Acquisition Regulatory (DAR) Council's action ^ 
imnlemert Section 1207 of the National Defense Authorization Act for Fiscal 
iSrllS? SiiiSd -c<mtr.ct Goal for Minoritiaa- tha 5 * aat-aaide pro^ 
iJplinanted oa a teaporary baais should be incraasad to a parcantag. that 
is in line with the minority racial make-up of this society, or as an 
alternative, a minimum 12-15 % goal should be established. '^®,J2-15 % goal 
is suggested in view of the Supreme Court's recent decision upholding ^ivil 
Right?and Affirmative Action Laws for all persons of minority groups su^ as 
Blacks, Hispanics, Arabs, Italians, Polish, and others who clearly decended 
from groups considered minorities upon their arrival in this country. 

Pub’ic Law 99-661 is designed to use government purchasing power as a lever 
to krengthen minority and small business entreprenurship and 
formation. In addition to the suggested increase in the 
suaaested above, procedures should be incorporated into Public Law 99 6 
tilt would prevent Contracting Officers and other government officials from 
nullifying the intent and results of this law or failure to enforce th 
spirit or letter of the law. 

The suggested procedures would be: 

. a Clear indication in Conmerce Business Daily that subject 

solicitation is subject to this 12 or 15% Small Disa^^taged Business 
Concern Set-aside with sales between 0 and 5 million dollars for tnis c,.ass. 

b. Make set-aside applicable to each category of DOD Procurement 
such as-Research & Development, Test & Evalxiation, Construction Contracts, 
Janitorial Contracts, mintenance S. Operations Contracts, and all sud- 
contracts to be awarded in each category, rather than an aggregate percentage 
as stipulated in the interim rule. 

c. SDB set-asides can not substitute for procurements designated as 

8(a) set-asides since these sub-contracts with the SBA ^e sanewhat different 
fran the long-standing criteria normally used to < 3 ®termine set-asides for 
small business as a class. Competition under Public tow 99^61 will ^t te 
diminished as long as offerings are publicized adequately within the , 

business sector and should work well to facilitate the attainment of DOD and 
Congressional Goals. 
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Continuation— PuBlic Law 99-661 Ccmnents: 


d. Failure on the part of DOD Contracting Officers to set aside the 
aomicable percentage of procureofients as set forth under Public 99 661 

sor? of action against the Contacting Offtor for 

failure to comply with the law in spirit or 

Action taken could be as mild as a written reprimand enter^ into his/her 
neraonnal file or as severe as re-assignment or dismissal in inst^ces i^re 
S«^d convincing evidence of failure to meet COD and Congressional Goals, 
wiUBDut legitimate reasons, is found. 

e. Establish a simplified complaint procedure or mechanism for the 
<^naTT Business person to file greivances. Remedies are already available to 
the Contracting Officer in cases of ccxnplaints and/or non-performance. 

f. Require Contracting Officers to consult with U.S. Small Business 
Admnistration Local Offices regarding availability of Bvjiness 

cxMcems qualified for the applicable procurement. Local SBA Offices are 
generally aware of numerous small businesses offering a great variety of 
prodlicbs and services. 

q. In solicitations and IFB's, require that small business concern te 
screened by the local Small Business Administration Office for ^rtification 
as a small disadvantaged business concern. This procedure ^ 

eliminate majority-owned fronts as well as provide one-point certification 
fctt- SDPs for all procuring agencies under SBA's PASS Program, ^feke 
false/misleading certifications punishable by stiff fines and /or jail terms 
for individuals commiting such violations. 



Copies to: 

CMef Coxmsel for Advocacy 

U.S. Staall Business Administration 

V^hington, D.C. 20301 


The Honorable Senator Dan Quayle 
Senate Executive Office Building 
i^ashington, D.C. 20301 


Tte Honorable Senator Richard Lugar 
Smate Executive Office Building 
Washington, D.C. 20301 


U.S. 1 Business Admin. 
iAttn: Mr. Huerta Tribble 
575 N Pennsylvania St. 
IndicinapOlis, IN 46204 

Congressional Black Caucas 
C/0 Rep. John Conyers 
U. S. House of Representatives 
Washington, D.C. 20301 
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Associates, Inc. 


Automated Data Processing • Management Services • Research and Development 


June If 1987 


REGISTERED MAIL 

RETURN RECEIPT REQUESTED 


Defense Acquisition Regulatory Council# 
Attn: Mr. Charles W. Lloyd, 

Executive Secretary, ODASD (P) DARS, 
c/o OASD, {P&L)(M&RS), Room 3C841, 

The Pentagon, 

Washington, DC 20301-3062 
Reference: DAR Case 87-33 


Dear Mr. Lloyd: 

The Department of Defense (DoD) is to be commended on its aggres- 
sive efforts to implement Section 1207 of the National defense 
iitLrizLion Act for Fiscal Year 1987 (Public Law 99:661)r 
entitled "Contract Goal for Minorities." ^e, at Tresp Assocxat^^ 
believe that the proposed regulations published in the Feaera 
R^Utlr, (Volume 52, No. 85 on Monday, Hay 4, 1987), are certainly 
a stip in the right direction. We support your P5°P°sef 
implementation regulations with few exceptions, and submit the 
following comments for your consideration: 


ISSUE: 

fl^ The Rule of Two: The interim rule establishes a "rule of 

two (ROrr* regarding set-asides for Small Disadvantaged _Business 

(SDB) concerns, which is similar in approach h^^eet aside 

criteria used to determine whether acquisitions should be set aside 
for sJiln buLnesses as a class. "...Specifically, whenever a 
contracting officer determines that competition is 

rfigult between two or more SDB concerns, and that tnere 

Ix^ciation that the award price will not exceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the acquisition for exclusive competition among 
such SDB f i rms . . . . " 

RECOMMENDATION: The rule of two ^ 

currently presented gives the Contracting Officer comple 
authority in the ROT process, and fails to 
Department's Small and Disadvantaged Business 

DoD has a cadre of over 700 SDBS who have done an outstanding job 
in the implementation of other legislation; Public Law 95-507, as 
af example. Therefore, we •^®®o“?®"<i that the regulati^^^ 
written to mandate active participation on the part of the SDBS and 


TRESP Associates, Inc., 4900 Seminary Road, Suite 700, Alexandria, VA 22311 

(703) 845>9400 
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the Contracting Officer in rule 
the foregoing will result in 
opinions. 


of two decisions. We feel that 
more balanced and unbiassed ROT 


ISSUE: 

Z. Protesting small disadvantaged business representation. 
Paragraph 219.302 (S~70) found at 16265, states in part, 

Any offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside- 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer.... 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, ^ not qualified to 
participate in the acquisition by reasons of their non-small disad- 
vantaged business status. 

RECOMMENDATION: The regulations should be more specific with 

respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro- 
test process. 


ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 


RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Sectipn 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 


Mr. Charles W. Lloyd 
June If 1987 
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Again, DoD is to be commended for its work in the various socxo- 
economic programs, and if Tresp Associates can be of any 
assistance to you, please do not hesitate to contact me. 

Very truly yours. 


F. MADISON 
Vice^resident 
Corporate Affairs 



IMUTA 


TECHNOUOGY 


a subsidiary of LME 


June 3, 1987 


Defense Acquisition Regulatory Council 

Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301—3062 


Dear Mr. Lloyd; 

The recommended change to Small Business set-aside contracts as cxted xn 
the DAR Case 87-33 will have an adverse effect on our company. It may 
ultimately result in the termination of this company. 

We strongly urge that you cancel this recommended interim ruling in order 
that our company can remain competitive in the business environment. 


Thank you for your consideration. 




Very truly yours. 



Schulman, President 
Delta Technology Systems, Inc. 
605 Louis Drive, Suite 503B 
Warminster, PA 18974 


MS/dg 
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associates, inc. 

System Manufacturing Division 

Oune 2, 1987 


Defense Acquisition Regulatory Council 
ODASD (?) DARS 

c/o OASO (PAL) (M&RS), Room 3C841 
The Pentagon 

Washington, O.C. 20301-3062 

Attention: Mr. Charles Lloyd, Executive Secretary 

Subject; DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal (DAR Case 87-33) 


Gentlemen: 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential factor application to the 
Small Disadvantaged Business (SDB) price in competitive negotiations, when 
selection is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SDB in the competition of Cost type contracts. 

In further support of the intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SDB contractors also include goals to 
encourage the networking and support of smaller SOBs-. 

In an effort not to damage one Government program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SDBs, we request that all revenues 
as a result of 8(a) participation be excluded as the size of many SDBs are 
unrealistically inflated through subcontracts with the Small Business 
Administration. 

The protest process requires more guidance and policy. The issue of exactly 
who is qualified to challenge the process remains unclear. An 'interested 
party' requires definition. Our suggestion Is that only qualified SDB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program. 
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Request the establishment of a supportive policy outlining an aggressive 
program In determining the availability of SDBs to perform on DOD contracts 
(in consonance with the rule of two). 

The Intent of PL 99-661 Is well accepted by our Company. We look forward to 
your consideration and Implementation of the comments we've provided above. 


S1ncerely» 




Buck W. Wong 
President 
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Fayetteville. NC 28301 
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Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
C/O, OASD (P&L) (M&RS) 

Room 3C 841 
The Pentagon 

Washington, D.C. 20310-3062 



Dear Mr. Lloyd: 

I write in support of Mr. Waddell J. Timpson and his letter of July 16, 
regarding his objections to the interim regulations that the 
Department of Defense has developed to implement the 5 % minority 

contracting goal. 


It is important that Small Disadvantaged Businesses are encouraged 
to be involved in the contracting process and that they are not 
limited or restricted in any manner. Subcontracting is also important 
to the small business owners and some provisions should be 
contained in the revision of these regulations. 

I appreciate your support of Small Disadvantaged Businesses and 
hope that you will examine the issues that Mr. Timpson s letter 
addressed. Thank you for your attention to this matter. 



Charlie Rose 


aSACHKY 

H. B. ZACHRY COMPANY 
General Contractors 


D. R. Schad 
Vice President 


June 11^ 1987 


Mr. Charles W. Lloyd, Executive Secretary 

Defense Acquisition Regulatory Council ODASD(P)DARS 

c/o OASD(P8L)(M8RS) 

The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

Dear Mr. Lloyd: 

With regard to the above referenced case, please be advised that 
H. B. Zachry Company is in complete agreement with the letter written to 
you by the Associated General Contractors of America on June 1, 1987. 
We, along with the ACC, urge that the interim regulations not be 
implemented on June 1 for military construction procurement; and not be 
implemented for military construction procurement until such time as the 
Department of Defense conducts an economic impact analysis of the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 

Should you wish to discuss this matter further, please feel free to 
contact us at any time. 



Ik 
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COKTIU^CTORS 



Richard L. Forman, Executive Director 


June 15, 1987 



Mr. Charles W. Lloyd 

Executive Secretary . , 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd; 

For the same reasons cited by Mr. Hubert Beatty Execu- 
riwa Vice President of the Associated General contractors of 
^Ilici i^wrlSL 1, 1987 letter to you, the AGC of Hew Jersey 
“So objects to the proposed "Rule of Two" set aside provision 
for Small Disadvantaged Businesses. 

While there is no question about the government ' s intent 
in providing let asides for genuinely disadvantaged small businesses 
it is neither necessary nor authorized by Congress to achieve the 
5 per cent goal of total dollars awarded. 

Further, experience has proven (witness 1984) , that the 
mcehanism used in small business set asides results in an 
dinate number of defense construction contracts being set asi 

under this program. 

We strongly urge that the interim regulations not be ira- 
Dlemented for military construction procurement until such 
as the Defense DepartLnt conducts an economic impact 
the regulations in compliance with the Regulatory Flexibi y 

of 1980. 

Sincerely, 


Richard L. Forman, 
Executive Director 
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June 15, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD fP) OARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I would like to receive a copy of the proposed 
Department of Defense Federal Acquisition Regulation 
Supplement, Implementation of Section 1207 of Public 
Law 99-661 - "Set-aside for Small Disadvantaged 
Business Concerns" (DAR Case 87-33). Please send a 
copy of these regulations to my attention at the 
address below: 


NCCED 

1612 K St., N.W. 

Suite 510 

Washington, D.C. 20006 


Thank you for your 


time and assistance. 
Very truly yours. 




Kevin P. McQueen 
Program Director 



KPM/vqa 



THE ASSOCIATED GENERAL CONTRACTORS OF ILLINOIS 
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OFFICERS 
MICHAEL CULUNAN 
President 
W.T. ARNOLD 
1st Vice-President 
CHARLES A. ADAMS 
2nd Vice-President 
DAVID E. WRIGHT 
Secretary-Treasurer 

EXECUTIVE VICE PRESIDENT 
JOHN P. HARRELSON 


June 9 , 1987 


Mr. Charles W. Lloyd 
Executive Secretary . 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P^L) (M8RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


RE: DAR Case 87-33 


Dear Mr. 


Lloyd: 


Please be advised that the Associated General Contractors 
of Illinois, a Statewide Highway/Heavy and Utility Contractors^ 
Association representing 259 members, endorses the letter dated 
June 1, 1987 to you from Hubert Beatty, AGC of America. 


JPH/jw 


Sincerely, 




'iur 


JoMh P. Harrelson 
ExIeZutive Vice President 


DIRECTORS 


JOHN MOONEY 
District 1 

LEROY TINSLEY 
Otatrlct 7 



HARLEY KITTELSON 
District 2 

MICHAEL P. KEELEY, JR. 
District 8 


WARREN DEAN EDDY 
District 3 

STEPHEN J. BOYD 
District 9 


JOHN G. PALMER. SR. 
District 4 

RICHARD A. LOW 
Cook County 


CHARLES A. ADAMS 
District 5 

MELVIN FELTS 
Associate Director 


VERN HALVERSON 
District 6 

RICHARD A. LOW 
tmmadlate Past Praaldent 


The Asfociated Gener.l Contrecior. of Mllnoi* it affiliated natiooallv with The 


Associated General Contractors of America and the Netional Utility Contractors Association 
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Defense Acquisition Regulatory Council ''5.;- 

:.:^0DASD4^^^^ > '-.-1 , ; 

c/o OASD (P&L) (M&RS) , V ■ " , 
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• The:' Pentagon^-'. ;• v^' - ' ■ ■ ' i- • aC' ' ' ■•, 'V; .’: '•' ' 

>j.v' Washington, D.C. 20301-3062 --.V;’,.. , 5 •. 

”■ Dear''; Mr. Lloyd :;?■ r;\; ' .. ' 'V'-A- 

•■i ^ ^iIt?Hs our understanding th^ Department oi^ Defense has^establ^^^ A-v 

55S Set-Aside for" Small Disadvantaged Businesses?¥and that, the interim .rule M 
' establishes a "Rule of TWb"i'regarding set-asides;. 

The Kansas Contractors Association believes that the "Rule of Two" was 
not authorized by Congress and is a waste of tax payers money in America. If 
this rule is allowed to remain, contracting officers will be forced to set-aside 
many more projects than the proposed 5%. 

The letter to you from Mr. Hubert Beatty, Executive Vice-President of the 
Associated General Contractors of America dated June 1, 1987 spells out in an 
excellent manner why the set-aside is not needed, why the set-aside will waste 
millions of dollars and why the rule will penalize hundreds of thousands of 
contractors in America who only ask for the opportunity to submit competitive 
sealed bids for Department of Defense projects. 

We ask that you follow the provisions of the bill as dictated by congress. 
Thank you for your consideration. 

/^Mqa^^si,ncerely,_ 


'^nenn R. Coulter 
Manager 
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ASSOCIATED GENERAL CONTRACTORS OF MAINE, INC 



June 8 , 1987 


Mr- Charles W. Lloyd 

Executive Secretary .. ' 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D. C. 20301-3062 
RE: DAR Case 87-33 
Dear Mr. Lloyd, 

The Associated General Contractors of Maine is 
concerned with the interim regulations implementing Section 12 
of Public Law 99-661, the National Defense Authorization Act for 

Fiscal Year 1987. 

The SBA and 8(a) set-aside programs have placed serious 
constraints on the construction industry in Maine for the past 
several years. The programs have resulted in additional costs to 
the American Taxpayer, while eliminating, for all practical 
purposes, the competitive bidding process and inviting 
contractors from outside of Maine to complete work which should 
remain with local firms. With large defense contracts being 
awarded to majority-owned firms, the SBA set-aside program have 
been applied to the great majority of smaller defense projects in 

Maine . 

The interim DOD 5% "Rule of Two” Set-Aside for SDBs just 
adds more fuel to an already well-fueled fire and results in an 
unwarranted and unnecessary taxpayer expense, particularly since 
the program has not been authorized by Congress. 

AGC of Maine respectfully urges that the interim regulations 
not be implemented for military construction procurement. 


JGH:s 



executive Director 
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Mr. Charels W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD(PA)DARS 

%OSAD(P&C ) (M&MRS ) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


RE: Case #DAR87-33 


Dear Mr. Lloyd: 


Our Chapter would like to echo the sentiments voiced in the 
June 11, 1987 letter from Hurbert Beatty, Executive Vice 
President of the Associated General Contractors. 



It is our feeling that set-aside programs of any configuration 
violate the basic tenets of the competive bidding process 
and create excess costs for the taxpayers. 


The purpose of defense spending is to insure a prepared 
America in the event armed force is necessary. To this 
extent we see no value or purpose other than social engineer 
ing to create A* favored bidding climate for a select few. 


We would urge you to view Mr. Beatty's letter in a positive 
light and implement his requested course of action. 



James R. McDonald 
/ Executive Secretary 


JRMcD : ncm 


cc: 



Senator Dennis DeConcini 
Senator McCain 

Congressman John J. Rhodes III 
Congressman Morris K. Udall 
Congressman Bob Stiimp 
Congressman John Kyi • 
Congressman Jim Kolbe 





June 9» 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington} D.C. 20301~3062 


RE: DAR Case 87-33 


Dear Mr. Lloyd; 

The Aesoeleted General cinttactots of Maesechuaetts opposes the 
intetin regulations mplementlng Section 1207 of PnbUc La» 99-661, the 
National Defense Authorization Act for FY 1987. 


AGC of Massachusetts is a trade association of general ‘^“Jtractors, 
of whom over 90 percent qualify as small businesses. AGC of Massachusetts 
a total membership of 256 member firms, of whom 135 are general contractors. 
AGC is in its 52nd year of existence in Massachusetts. 


Our opposition to the interim regulations is based on the following: 

1) To achieve the goal of awarding 5 percent of military construc- 
tion contract dollars to small disadvantaged businesses, the 
"Rule of Two" set-aside is not necessary nor is it authorized 

by Congress • 

2) The Act authorizes the Secretary to use less than full and open 

competitive procedures only "when necessary to facilitate 
achievement of the 5 percent goal." Since disadvantaged 
businesses were awarded 9 percent of DOD construction contracts 
in FY 85 — and that happened through the full and open com- 
petitive bidding process special ^ _ 

measures are neither necessary nor authorized in the present 

case. 

3) The same is true of "exceeding the fair market price by a ten^ 
percent differential." In the case of construction, it is not 
necessary, and: so is not authorized. 

4) There is in the interim regulations a strange proposal: If the 

acquisition history shows within the past 12 months a 


Associated General Contractors of Massachusetts 
888 Worcester Street, Wellesley, Massachusetts 02181-3793 (617)235-2680 



Mr. Charles W. Lloyd, Executive Secretary 
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June 1987 


responsive bid from at least one small disadvantaged business 
within the 10 percent differential ... then the contracting 
officer must reserve the solicitation for small disadvantaged 
business set-aside procedures. Such a proposal in regulations 
borders on the weird. It seems to say: Of 30 projects bid in 

Region I in the past year by approximately 200 small busi- 
nesses, if one small disadvantaged business c^e within 10 
percent of the low price on one of the 30 projects, then for 
the 30 such projects coming up this year in Region I all must 
be under the set-aside procedures for small disadvantaged busi- 
nesses. 

AGC of Massachusetts urges more reflection and care be given to the regtila 
tions for construction in the regidations implementing military procurem ent in the coming 
year. The interim regulations should be withdrawn and redrafted. 


Respectfully submitted. 



WILLIAM D. KANE 
Director of Govemm ent Relations 


wdk/dml 
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June 8, 1987 


Mr. Charles W. Lloyd 

Executive Secretary . 

Defense Acquisition Regulatory Council 

ODASD (P)DARS 
C/O OASD(P&L) (M&RS) 

Room 3c841 
The Pentagon 

Washington, D.C. 20301-3062 



RE: DAR Case 87-33— Departoent of Defense 5% Set-Aside for 

Small Disadvantaged Businesses 

Dear Mr. Lloyd; 

The Associated General Contractors of Tennessee fully endorse 
the entire letter regarding the above subject, as writte y 
Associated General Contractors of America, dated June 1, 19 . 


We urge you and your associates to not 
lations until such time as the Department of 
economic impact analysis of the regulations, 
the Regulatory Flexibility Act of 1980. 


implement these regu- 
Defense conducts an 
in compliance with 


Sincerely, 



Donald D. Powelson 
Executive Vice President 
AGC of Tennessee 


DDP/dp 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o DADS (P&L) (MWtS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

RE: Defense Department Inplementation of Sectxon 1207. 

"Ccxitract Goal for Minorities" 

All contracts to be set-aside for ndnority owned contractors 

Mr. Lloyd 

Vfe are a small construction firm, vAio for the last seven years, bid on and 
received Govemnent contracts in the "Set-aside for anall Business Categoiy." 

We depend 100% an this type of work. Since I am not a minority, I suddenly 
find nyself on the brink of extinction. Action has been taken by the Department 
of Defense to set aside all contracts to minority cwned contractors, to begin 
June 1, 1987, and to remain in effect until 1989. So vdiat happens to all the 
oonpanies like us who are not minority owned? 

This is absolutely the most absurd action ever taken by a Government that I 
used to think had seme degree of logic and fairness. If logic were used, it 
would be obvicus that this action will establish a breeding ground for fraudu- 
lent f rents for ownership. Other problems would be construction delays, cost 
over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discriminaticn I have 
ever seen. 

I believe it's fair for all people to have equal rights. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich 

It seems to me that one small area of the Defense budget is being manipulated 
to achieve a 5% set-aside "for Snail Disadvantaged Businesses. It's obvious that 
the upper end of the budget is being neglected in this area. 

If something is not done immediately to turn this around, we and hundreds of 
other snail businesses like us will be put out of business . We solicit your 
help in this natter. 

Sincerely, 




23, 1987 


Lloyd A. Marlowe 
President 
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July 13, 1987 


Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M«eRS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd; 

This letter responds to the Notice in the Federal 
Register of May 4, ' 1987 ( 52 Fed. Reg. 16263), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 

Section 1207 (a) (1), the Defense Department has the 

respons ibl i ty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5);. Thus, in addition 

to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 


(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 

I oppose the referral procedure set forth in proposed 
Part 219.302. 


Sincerely 


Sam Nojovits 


Tel. (212) 387-8660 


, SnW 

ELECTRONICS AND APPLIANCES LTD. 

187 Ross Stbeet 
Brooklyn, N. Y. 11211 

July 13, 1987 


Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Secretary 

ODASK (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr . Lloyd; 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 ( 52 fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 

1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has '' 

the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition 

to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 


Charles W. Lloyd 
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(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged, 
status. In- the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 

I oppose the referral procedure set forth in proposed 
Part 219.302. 




V.I.P. FOODS INC. 

79 LORIMER STREET 
BROOKLYN, N.Y. 11206 
(212) 388-7001 


MANUFACTURERS OF QUALITY FOODS FOR THE V.I.P. CONSUMER 


July 13, 1987 


Defense Acquisition Regulatory Council 
Att; Mr, Charles W. Lloyd 
Execut ive Secretary 

ODASK (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 



This letter responds to the Notice in the Federal 
Register of May 4 , 1987 ( 52 fed. Reg. 1626 3 ), and 
provides comments on proposed parts 48 C.F.R, 219.001 
and 219.3. As explained below, I respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 


Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400,0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 

the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition 

to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 


(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under. Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 

I oppose the referral procedure set forth in proposed 
Part 219.302. 


Sincerely, 




s 



Reliable Poly Packaging Co,. Inc. 

62 Hope Street Brooklyn, li.Y. 11211 (212) 587-3434 


July 13, 1987 


Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Secretary 

ODASK (P) DARS. c/o CASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr . L 1 oyd : 



This letter responds to the Notice in the Federal 
Register of May 4 , 1987 ( 52 fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 


Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 

the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition 

to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 


PRINTERS • CONVERTERS OF POLYETHYLENE & POLYPROPYLENE BAGS 
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(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, 1 must respectfully 

object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 

I oppose the referral procedure set forth in proposed 
Part 219.302. 


Sincerely, 


Mark Rosenfeld 


LUCKY Polyethylene Mfg. Co., Inc. 

Designers and Converters of 411 Types of 
POLYETHYLENE BAGS/PRINTED AND PLAIN 

5-17 LORIMER STREET • BROOKLYIM, N. V. 11221 •ju'^^.:i(?12)i^§^ll92 


Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Secretary 

ODASK (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 fed. Reg. 16263), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 

1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 

the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition 

to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 



Charles W. Lloyd 
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July 13. 1987 


(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 



CROWN PURSE INC. 

TTlanufacturers of jOadies Biandirngs & Accessories 

65 HOPE STREET • BROOKLYN. N. Y. 11211 

Tel. (212) 384.S558 - 384-5998 


July 13, 1987 


Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 ( 52 Fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 

Section 1207 (a) (1), the Defense Department has the 

r espons ib 1 i ty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial of ethnic prejudice or cultur- 
al bias." 15 U.S.C. ;#637 (a) (5). Thus, in addition 

to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 



Charles W. Lloyd 
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(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 

I oppose the referral procedure set forth in proposed 
Part 219.302. 





(212) 782-4286 


(212) 384-1428 


TOV TRADING CORPORATION 

171 DIVISION AVENUE • BROOKLYN. N.Y. 11211 


July 13, 1987 


Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd; 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasldlm will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 

Section 1207 (a) (1), the Defense Department has the 

respons ibl i ty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made;; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 

to the groups that are identified In Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 


Chariesr W. Lloyd 
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(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 

I oppose the referral procedure set forth in proposed 
Part 219.302. 



Mordechai Gluck 
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PAINTS 




:^^dfiuj'cictux&%± - oj" ^l^dLLjldjlSX 


(\\>u £1 oLe. & <cRs.taiL 


47 LEE AVENUE 
BROOKLYN. N. Y. 11211 
EV 7-4 108 — EV 7-4858 


July 13, 1987 


Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd; 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 ( 52 Fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99--661, 

Section 1207 (a) (1), the Defense Department has the 

respons ibl i ty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 



M& G PRODUCTS INC. A 


284 SEIGEL STREET, BROOKLYN, N.Y. 11206 (718) 497-7316 



July 13, 1987 


Defense Acquisition Regulatory Council 
At t ; Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263), and 

provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, 1 respectively object 
to the exclusion of Hasidic Jev/s from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 

Section 1207 (a) (1), the Defense Department has 

the r e s po n s i b 1 i t y to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely* 
whether the: group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 


if 
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(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 

I oppose the referral procedure set forth in proposed 
Part 219.302. 


Sincerely, 



Leib Reichman 


^ Metters industries, Inc. 

warn SYSTEMS RESEARCH AND DEVELOPMENT ® 

I 

July 7, 1987 


Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DAPS 
Defense Acquisition Regulatory Council 
c/o OASD, (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, DC 20301 - 3062 
Ref: DAR Case 87-33 

Dear Mr. Lloyd: 

We here at Metters Industries wish to commend the Department of 
Defense for its sense of urgency in implementing Section 1207 of 
PL99-661 "Intermin Rule", the National Defense Authorization Act 
for fiscal year 1987. We feel that the proposed regulations 
stipulated in the May 4, 1987 Federal Register will certainly 
enhance the minority community's pursuits of defense contracts. 

However, we would like to register two major concerns about the 
impending legislature. Our first concern has to do with the size 
standards which will determine whether "Small" or "Big" minority 
business can participate in the DOD Small and Disadvantaged 
Business (SDB) Program. Our second concern is that there appears 
to be no proposed legislative guidelines, which will insure 
commonality or consistency within DOD contracting agencies in the 
determining the criteria that will be used in deciding when and 
under what conditions with a DOD SDB, firm will be allowed to 
compete an the SBA 8(a) firm. 

We would like to offer our assessment of the impact on the 
minority small business community if provisions for the two 
issues are not adequately addressed in the final legislative. 

With respect to the first issue, i.e. size standards, we urge 
you to keep the criterion for participating in the DOD SDB 
program small, whether the Small Business Administration (SBA) 
Act 15 V.S.C. 637(d), 13 CFR 121.1(a), 13 CFR 121.1(b), 13 CFR 
121.4(g)(1) or some other measure established by DOD is used as a 
guideline. For example, should the size standard in employees or 
dollar value in sales be increased to include "Big" minority 
business, it would undermine the integrity of SBA' s 8(a) program. 
In fact, it would eventually destroy the 8(a) program, because it 
would be virtually iit^ossible, for example, a very small 8(a) 
minority business of 4 to 5 people with FY sales $250,000 to 
compete successfully with a Big 8(a) minority business of 400 - 
600 employees with sales of $65M to $150M. 

VMGMIA OmC£: CRYSTAL SQUARE I □ SUITE IIOOC O IHS JEFFERSON OAVB HKHWAY O ARUNCTON, VIRONIA MMl □ RHONE (TOl) 891-SMO 

TEIECORIER: (7M)*7».25J$ □ TELEX: 24RWWASCmR 

HARYLANO OFFICE: FOREST GLEN OFFICE BURiXNC □ 10 ROST OFFICE ROAO □ SR.VER SRRJNC, MARYLAND 20*10 □ FHONE (101) $8*<0S0 

CALIFORNIA OFFICE: 1*50* SRRIXI STREET O NEWARK. CALIFORNIA *4S40 □ RHONE (415) 7*KI0$ 


The possibility of such occurring is ironic, in that it was the 
congressional sanctioned 8(a) program in the first -place that 
made "small" minority firms "big" minority firms. Again, we urge 
you to keep eligibility for participation in the DOD Small and 
Disadvantage Business (SDB) set-aside for small business as the 
name and concept implies. 

With respect to the second issue, i.e. common guidelines, under 
the propose legislature each DOD Contracting Agency will be 
allowed to establish its own guidelines which will inevitably 
vary from agency to agency, as to when and under what conditions 
an SDB will be allowed to compete with a SBA with an 8(a) firm. 
Please let me suggest the following: In cases where SBA submits 
a FAR letter in behalf of an 8(a) firm, the FAR letter will be 
processed under current procedures. Only when a "declination is 
provided and an SBA appeal is denied will that be considered for 
an SDB set-aside. 


We hope that you and your staff will seriously consider the above 
comments before the proposed regulation becomes law. /I 


Please acknowledge receipt of this letter. We woul^ /yiso 
appreciate any other comment you wish to provide us, j 


Respectfully, 

Metters Industries, Inc. 



^ Al 


Samuel Metiters 
President 



SM/sh 



July 13 , 1987 


Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr . L 1 oyd : 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263), and 

provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part ' 
1400.1 (c). Under the provisions of Public Law 99-661, 

Section 1207 (a) (1), the Defense Department has 
the respons ib 1 i ty to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups that are identified in Part 2 19.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 

Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine, disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 

I oppose the referral procedure set forth in proposed 
Part 219.302. 


S^^ncer e 1 y , 


Le i b Re i c hman 



1000 SCHOOL DRIVE 

JACKSONVILLE, ARKANSAS 72076 
501-982-5256 


S. 1000 
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July 10, 1987 


Mr. Charles W. Loyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (MSRS) 

Room 3C841 
The Pentagon 

Washington, D. C. 20301-3062 


RE: DAR Case 87-33 


Dear Mr. Loyd: 

We have just been made aware of the recent (June 1. 1987) interim rule issued 
by the DARC requiring the set aside for SDB's. 

We have contacted the Little Rock Air Force Base Contracting Office and they 
LvL that the rules recently issued to them require 

SDB's for all contructlon projects over $25,000. I f , 
of the DOD budget being interpretted by someone to be 100« or the local 

construction contracts. 

We do not feel that this will serve in the best interest of anyone, even the SDB s 
Tn our area At best, it can only cost the Little Rock Air Force Base additional 
construction money. It is our understanding that the contracting officer is allowed 
S /Jreed fair market valve for SDB contracts by 10%. I can understand the concern 
for minority businessess, but it does not seem reasonable that 100% of the contracts 
be set aside and that the contracting officer would be allowed to pay a 10« premium. 


Please include my strongest possible objection to this rule. 



T. R. Bond 
President 



GENERAL CONSTRUCTION — INDUSTRIAL — COMMERCIAL 
METAL BUILDINGS 



July 15, 1987 


Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 
% OASD (P & L) (M & RS) 

Room 3C841 
The Pentagon 

Washington, D. C. 20301-3062 

RE: INTERIM RULE FOR SMALL DISADVANTAGED BUSINESS 
Dear Mr. Lloyd: 

In response to the above referenced interim rule I urge you to 
consider the impact this will have on all construction firms 
contracting with the Department of Defense . 

I believe that set asides for small disadvantaged businesses 
is a proper program provided the bidding is competitive and 
the firms involved are qualified. 

This interim ruling has been implemented in the Colorado Springs 
area and the result has been that several projects have been 
withdrawn from competitive bidding. I do not believe 
restraining or limiting competition is now or will ever be 
in the best interests of government contracting. 

There are many small business contractors performing work for 
the Department of Defense and we all work in one of the most 
competitive industries in the country. This interim rule will 
' serve to eliminate the foundation of our industry with severe 
economic impact. 


Very truly yours. 



L A 


EW/mjw 



July 16, 1987 


Defense Acquisition iCegulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary , ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

VJashington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my support for the regulations 
that the Department of Defense has developed to reach its 
5% minority contracting goal. In general, I think they 
represent a step forward and at least a good starting point 
for going ahead with implementation. I especially support 
the intent to develop a propsed rule that would establish 
a 10% preference differential for small disadvantage 
businesses in all contracts where price is a primary decision 
factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontpcting. Second, 
there is no mention of participation by Historically Black 
Colleges and Universities, and other minority institutions. 
Third, it is not clear on what basis advance payments will 
be available to small disadvantage contractors in pursit 
of the 5% goal. And finally, partial set-asides have been 
specifically prohibited despite their potential contribution 
to small disadvantage participation oat DoD. 

I urge the Defense Department to address the above 
issues quickly, and to move forward aggressively in pursing 
the 5% goal set by law. 



SR/dh ' </ 

cc: William H. Gray III 



GRAVES ^ ^'nc. 


.«»W 'Stnttaiiem tf SIaxmJ SimiUMt 


3104 Catalpa, Suite #8 
P. O. Box 1549 

PINE BLUFF, ARKANSAS 71613-1549 
Telephone: 535-4123 



July 16, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon- Washington, D.C. 20301-3062 


RE: DAR Case 87-33 



Dear Mr. Lloyd; 

Graves and Associates, Inc. strongly opposes the interim regulations 
implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal Year 1987. 

The Rule of Two set-aside for small disadvantaged businesses (SDB) is 
not necessary, nor authorized by Congress, to achieve the goal of 
awarding 5 percent of military construction contract dollars to small 
disadvantaged businesses. 


The ten percent allowance is nothing more than add on cost. Fair 
market prices are exclusively the product of competition for the 
lowest possible costs. The Rule of Two is an invitation to abuse 
taxpayer dollars and favors certain segments of the population, a 
form of reverse discrimination. 


I urge that the interim regulations not be implemented until such time 
as the Department of Defense conducts an economic impact analysis of 
the regulations in compliance with the Regulatory Flexibility Act of 
1980. Thank you. 


Sincetely, 



Don C. Graves, P^resident 


DCG/kk 


W.M.Z. MANUFACTURING CO.. INC. 

359 BURNHAM STREET 
, EAST HARTFORD, CONN. 06108 
TEL: (203) 528-7194 
TELEX: 643-774 


June 26, 1987 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd ' 

Executive Secretary, ODASD (P) BARS 
c/o OASD (P&L) (M&RS) 

Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partial 
set— asides have been specifically prohibited despite their 
potential ability to facilitate minority business participa- 
tion. 


I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 








■'- ' vjj ■ 

‘i". . ODASD (P) BARS 

:: Defense Acquisition Regulatory Council , 
- c/o OASD, (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 




Dear Mr. Lloyd: 

I have had the opportvinity to review copies of information forwarded, to 
your offices from Mr. C. Michael Gooden, President of Integrated Systems^ 
Analysts, Inc., which sets forth recommendations to increase the pobability 
of the successful implementation of Section 1207 of PL99-661. I heartily 
support his recommendations and encourage the consideration of his 
observations and the incorporation of his astute ideas . 

We are concerned, here in the Small Business Community, about efforts to 
assist with the implementatipn of this important legislation. Now that 
the 5% set aside has been established by law, we want to be sure that 
there are mechanisms in place by which Small Disadvantaged Businesses (SDB) 
can comply and can, in fact, realize the goals of this legislation. We do 
not want to leave the SDB without adequate and vigorous support, and without 
a concrete system which provides for total and successful participation 
in the entire process. 

We commend past contributions to the developments in this area of procure- 
ment* It is with your active involvement and receptivity that the goals 
will be realized. 


Sincerely, 


Rose H. Elder • 
Executive Director 


RHE.JC.f 


Rose Elder & Associates, Inc. • 1725 K Street, N.W. • Suite 1112 • Washington, D.C. 20006 • (202) 857-0745^ 




NATIONAL 

Paper G Ptadcaging Inc 

Division of Noticed* Corrugated Box Ca Irtc. 
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July 13, 1987 


Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4. 1987 (52 Fed. Reg l««)- 

provides comments on proposed parts 48 C.F.R. sJiy.uux 
and 219 3 As explained below, I respectively objec 
to the ‘exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidlm will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant ^to 
his authority to define this status 

in applicable Executive Orders. See 15 C.F.R. Rari 
1400 1 (c). Under the provisions of Public Law 99-661, 

Section 1207 (a) (1), the Defense Department has the 

responsiblity to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups, that are identified in Part 219.001 
of the propdsed regulations, the. Defense Department 
should accept the findings of the SecretaTy of Commerce 


Charles W. Lloyd 


July 13» 1987 


rinnst recently confirmed on October 24. 1984) that 

^ a socially dlsadvaotaa.d 

group individuals. 

In the absence of express recognition of Hasidic 
eligibility In Part 219.001, I mu^t respectfully 
object to the protest procedures 

Part 219 302 These procedures are an open invitation 
^“bstrucUonls. opposition to contracting 
by disadvantaged individuals who are 

of a designated group. Under the proposed procedures, 
designated group members are entitled to a . 

of eligibility but other individuals are not. Unde 
°Lse clrcumsiancos, individuals who are not members 

of designated groups are likely to be ”°®219*^302 

targets of the protest procedures under Part 219.30^. 

Moreover. there is no statutory 
proposed abdication of responsibility to the Small 
Lsiness Administration to determine disadvantaged 
Ttltls In the past. SBA has been unjustifiab y 

Und unconstitutionally) Inhospitable to 
by Hasidic Jews lor designation as socially disadvantaged 
Although Pullc Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
\L Defense Department and not the SBA. Accordingly. 

I oppLe the referral procedure set forth in proposed 
Part 219.302. 


Sincerely, 










mam mtnvM.me. 

n sammsmr 
mooanHf inof 

If III loi-im 


1 


July 13, 1987 


Defense Acquisition Regulatory Council 
Mtt Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds I" 

Register of May 4» 1987 I aq r P R 219 001 

, oldes consents on^pr^^^^^^^^^^ 

to t^r'escluslon of Hasidic Jews from the ““slgnated 

-ido^if -h:‘V/cips-rr"\r>^;d^= wTfi ‘rnfirr 

if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan 
w -fVio ^<»rretarv of Conuiierce pursuant 

^!r‘'anrhr.tr .o*‘den„\"th 7 s status 

140o“‘i'’Vc7'’'°Under^ht’pro°v^‘’sYon's of Vobllc Law 

hVA; ‘t%’ malle l''^ruT%e^\^^^ruon'';^ 

r espons ibl i ty for the Defense Department 

r“‘?nd\s?lng“ts'habfr ' V'^derermlnatlo^ that 

tL Secretary of Commerce ''P® 7s‘’°-who“'”L»e 

whether the f '‘/..ll^pi^ludu: or cultur- 

been subjected (a) (5) Thus, In addition 

al bias." 15 U.S.C. #637 (a) 15 ). in 219.001 

to the groups that are Iden Ul d^l^^^^ Department 

:L„*id%r;er“h^ n^dlnU^f'the secretary of Commerce 



Imost recently confirmed on October 24» 1984) 

Jew.’^ constitute . socially dls.dv.nt.g.d 

■group .i nd i V i dua 1 s » 

In the absence of express -recognition of. Hasidic 
eligibility In- Part 219.001s. I must respectfully . 
objLt to the protest procedures set forth 
Part 219i302. These procedures are an open invltatlo 
to obstructionist opposition to contracting 
by disadvantaged . individuals who are 

of a designated group. Under the proposed procedures. 

designated group members are entitled to a P*"® 

of eligibility but other individuals are not. Under 

tLse ^ircumslances. individuals who are not members 

of designated groups are likely to be the 

targets of the protest procedures under Part 219.302. 

Moreover. there is no statutory basis for the 
proposed abdication of responsibility to the Sma 

Lsiness Administration to determine 

status. In the past. SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 

by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense ^eP^rtmen 
to apply the eligibility determinations be >"ade by 
the Defense Department and not the SBA. According y, 

I oppose the referral procedure set forth in proposed 

Part 219.302. y ^ / 

Sinc/B^ly. 


Os*ir Wfercberger 
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Defense Acquisition Regulatory Council 
Atts Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS,- c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register ot May 4. 1987 <52 Fed. 

provides comments on proposed parts 48 C.F.R. ZlV.uui 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary pf Commerce pursuant to 
his authority to define this status 

in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 

Section 1207 (a). (1), the Defense Department has the 

responsiblity to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias.- 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups.. that are Identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 


COATED PAPER 


MYIARHLMS 


LAMINATED FOILS 


aUORESCENT PAPER • SATIN CLOTH 



(most recently confirmed on 

HasLdlc Jews : constitute a social y 

group Individuals. - _ . 

. the ^absence of . express ^recognition of “^sldlc 

ellRlblllty -In Part 219.0(T1,. I ' must respectfully 
objLt to the protest procedures: set forth 
Part 219 302. These procedures are an open inyltatlon 
to obstructionist opposition to contracting ' ® ^ 

by disadvantaged individuals who are not 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a 
of elisibility but other individuals are not. Under 
?Lse circumsiances. individuals who are not "embers 
of designated groups are likely to be the 
targets of the protest procedures under Part 219.302. 

Moreover. there is no statutory 
proposed abdication of responsibility to the Small 
Lsiness Administration to determine disadvantaged 
Ttl\Ts In the past. SBA has been unjustifiably 

(and unconstitutionally) ^®^!® , 

by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. According y, 

I oppolrthe r’Lferral procedure set forth in proposed 

Part 219.302. 


Sinoprely . 



Salomon Lowy^ 



^WHOLESALE 

SPORTSWEAR 

hosiery 

UNDERWEAR 


Tdephone: 1-718-388-7979 



184 KENT AV^ BROOKLYN, NY 11211: 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd; 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Beg and 

provides comments on proposed parts 48 C.F.R. 9. 
and 219.3. As explained below, I respectively obje 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasldim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status •• 

in applicable Executive Orders. t oo aai 

1400.1 (c). Under the provisions of Public Law 99-661, 

the Defense Department has the 
a similar determination. The 
test for the Defense Department 
from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racialor ethnic prejudice or cultur- 
al bias • 15 O.S.C. #637 (a) (5). Thus, in addition 

to the 'groups that are Identified in Fart 219.00 
Of the proposed regulations, the Defense Department 
should accept tlie findings of the Secretary of Commerce 


Section 1207 (a) (1)* 

respons ibl i ty to make 
controlling statutory 
is indistinguishable 


• * 


Jobbers and Importers 


imnct recently confirmed bni October 24, 1984) that 

const tils.dvantng.d 

-group Individuals* 

In the 'absence of express recognition of Hasidic 
eli'giblMty in- Part 219.001, I muet respectfully 

-object to the protest' procedures set forth in propose 
Part 219.302. These procedures are an open invitation , 
to obstructionist opposition to contracting 
by disadvantaged Individuals who are not 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Unde 
?Lse c!rc„msLnces. Individuals who are no. »-embera 

of designated groups are likely to * Part*219^302 

targets of the protest procedures under Part 219.302J. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Smal 
Lsiness Administration to determine 

status ' In the past, SBA has been unjustifiably 
Und unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially ^ 

Although Pulic Law 99-66.1 requires the Defense Department 
to Zllv the eligibility determinations be made by 
the Defense Department and not the SBA. According y, 

I oppolrthe referral procedure set forth in proposed 

Part 219.302 . 

Sincer^edy^/ ^ / 


Jul ius Your 
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July 13, 1987 


Defense Acquisitian Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS', c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington,, D.C. 20301-3062 



Dear Mr . Lloyd: 

This letter responds to the Notice in the Federal 
Register cl May 4, 1487 ( 52 Fed. Reg 
provides comments on proposed parts 48 C.F.R. 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400 1 (c). Under the provisions of Public Law 99-661, 

Section 1207 (a) (1). the Defense Department has the 

respensibl ity to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups .that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24 , 1984) that 
iasUlc Jews conatltute a socially dlsadvantapd 
group I nd iy Ldua 1 s • 

In the absence of express , reco^nl t Ion of 
elialbility in ] Part 219.001, I must respectfully 
object to -the protest procedures set forth in - 

Part 219.302. These procedures are an open Invitation. 

to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not «“®“bers 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a P’'® 
of eligibility but other individuals are not. Unde 
tLse Circumstances, individuals who are not members 
of designated. groups are likely to be the 
targets of the protest procedures under Part 219.30^. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Sma 
Lsiness Administration to determine 

Status In the past, SBA has been unjustifiably 

(and unconstitutionally) ^''bospitable to requests 
by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. According y, 

I oppCCthe referral procedure set forth in proposed 

Part 219.302. 


nr^^relv. 



M. Mendelevich 


OLD TIME ENTERPRISES, INC. 


POST OmCE BOX 51507 
new ORLEANS, LOUISIANA 70151 


Jvme: 23 tt 198-7 


2700 NORTH PETERS STREET 
new ORLEAl^ LOUISIANA 70ll7 
(504) 948-3171 ' 



Honorable Robert L. Livingston 

Member of Congress 
1st District, Louisxana 

Rayburn House Office Building 
Washington, D. C. 20515 

Dear Congressman Livingston: 

Than, you very much 

I have studied the 

i-e^ftlorof^fhf 5^ “u S^fad with your letter. 

The "Rule of Two", as I ”St-MideL*“^ a^^^ 

peting for Small ‘>^=|^g®2Sartment of Defense, The Army and 
coffee processors. tu^ veterans Administration 

-I rr-eft^S^romfrr^^^ fe g fhf ofly 

“S^p^nri^esrS rnnow^dge^ -m^lilng for coffee 
contracts, qualified as a SDB. 

tSlustr!S“iLrrthLl°”''on^^ 

trust a solution can be fo\jnd. 

Thanking you for your kind consideration, «e temain . 


Sincerely yours> 



Jack Bolanos " 

President 

Enel. 1. Ltr. to Mr. Charles W. 

2. Ltr to Congressman Conyers dtd 5-31 87 

T Ltr to LAMA dtd 5-31-87. 




OLD TIME ENTERPRISES, INC. 

POST OFFICE BOX 51507 
NEW ORLEANS. LOUISIANA 70151 


May 30, 1987 

Defense. Acquisition Re^latory Council 

at^TN: m- Charles- W. Lloyd 

•Executive Secretary 
ODASD (P) DARS, 
c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D. C. 20301-30 


2700 NORTH PETERS STREET 
NEW ORLEANS, LOUISIANA 70117. 

(504) 948-3171 


Dear Mr . Lloyd : 

BLISss°Conce”;! (interim Rule and Request for Comment.) 

products processed, P®<=" 9 sd, boxed, pallet^^ 
in accordance with standard contractual^requ^^^ 

nels^^Thf list of colfle f asters/prooessors bidding for 

coffee is usually very small. 

in our case the "rule two" (See A BaCkgr^^^^^^ 
^liM^fl^lLr^rsDR^^cLcl^fs! fe frSS I solution can be 
found. 

Thanking you for your kind consideration, we remain ^ 
Sincerely yours , 



Jack Bolanos 
President 


f t 


Wf •• - » 
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V. H. PATEL ASSOaATCS PA 

SSOOEXECUnVECEfnERW^ CHARlXynE.N.C 28212 

July 17, 1987 


704/536'7600 


Defense Acqiiiation Regulatory Counrfl 

A?Sr Ch^le» W/Ll6yd. Executive 

ODASD(P) DARS, c/o OASD (PaL)(M*RS) 

Room 3C841. The Pentagon 
Washington, DC 20301-3062 

KE: DOD Federal Acquisitton Regulatton 

Implementation of Sec. 1207 of PL99-661 
Dear Mr. Lloyd 

:ir. ';^JS s.r.,«sssnr 

« * qnB is only Up service considering the percentage 

1. A 5% set aside for SDB is oniy up nroeram which is close to 

tAe procure- 

ment personnel to increase this goal to 10%. 

2. The biggest back of D p ^ There may be 

ment not SDB'a, not even fronta and are 

SnS^s“fe?e?alTnds under 

rpru^emlrSilcra! SrSS w-asr "«o L not in the law 
' enforcement business” • 

All SDB'a muat be required to »« ^“'^p'edlttous'pweaa. ^ 

TO ourtao^leC ‘"® 

exception of DOD, require certification. 

AU DOD prime contractors must be required to foBow the some 
SDB poUcy. 


3. 


4. 


Sincerely, 

V.rt- 

V. H. Patel,' President 
V. H. Patel Associates 


cc: 


V.R PATEL, P£. 


Sen. Terry Sanford 
Cong. Alex McMillan 
Cong. John Conyers 

Cong. Mervyn Dymally 

CONSULTING ENGINEERS 


NitKATHROTlA,P£. 






“nash Metal Products Co. Inc. 

I leading MANUE ACTWtfR Of OISPENMNG EQUIPMENT 

metal f arts boxes, display racks a stands 


July 13 1987 


I 


Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd; 

This letter responds to the Notice 
Register of May 4. 1987 (52 Fed. Reg 

provides comments on proposed parts 48 . . . . 

and 219 3 As explained below, I respectively object 
tf the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to tne 
piJcedural handickps that the Hasldlm will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognised as a disadvan- 
taged group by the Secretary of Coswerce pursuant to 
hll authority to define this status » = , 
in applicable Executive Orders. See 15 C.F.R. 

1400 1 (c). Under the provisions of Public Law 99-66 , 

Section 1207 (a) (1), the Defense Department has the 

resoonsibl i ty to make a similar determination, 
controlling statutory test for the Defense Departmen 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
llltKer the group consists of individuals 
been subjected to racial or ethnic prejudice or ^ultur 

al bias.- 15 U.S.C. #637 (a) < V* 'p t Jo? 

to the groups that are Identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 




Charles W. Lloyd 


July 13, 1987 


/mnst recently confirmed on October 24, 1984) 

inastilc Jews constitute a socially disadvantaged 

gf oup I nd I V I dua Is." 

In the-' absence of express recognition of 
•eligibility- In Part- 219.001, L must respectfully 
oijlct to the protest procedures eetltorth In 
Part 219.302. These procedures are *" “'’'“ ‘"^‘ .,1,5 

to obstructionist opposition to contracting ®PP°““"**‘' = 
by disadvantaged: Individuals who are not 

of a designated group. Under the proposed procedures, 
designated group members are entitled to ^ 
of eliaibility but other individuals are not. Unde 
tLse ? rcumllances. individuals who are not members 
'? designated groups are likely to 

targets of the protest procedures under Part 219. 

Moreover, there is no stV“*,°7 ^ U 

proposed abdication of responsibility to the Sma 
Business Administration to determine 

staJus In the past, SBA has been unjustifiaby 

(Ld unconstitutionally) I ® iLd 

hv Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
♦ the eligibility determinations be made by 

\L D^ensa Depart®;cnr and not the SBA. Accordingly. 

1 oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely^ 


Eugeiw Schwartz 





iiDROCK EWTERWaSH^ INObiiro 

Minority Small Business 
Fayetteville, North Ci^liim 28303 


Aaqp^ Honsdtaeeping 
Food ft^snition 
Opmtio^ Service 
Iffitttaty Bidlding Repair 
Maintenance Service . 


. Wikdddl J. nmpeoB 
President 
^67 Bedrock Drive 
Fayettevflle,^^ N,C. 28303 
Phone: (919) -867*9443 . 


J^y 16, 1987 


Defense Acquisition Regulatory Coxoncil 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, <X)ASD (P) DARS 
C/0 OASD (P&li) (M&RS) 

Room 3c 841 
The Pentagon 

Washington, DC 20301-3062 



Dear Mr. Lloyd: 

I am writing to express my concern about the interim reg^ilations that the Apart- 
ment of Afense has developed to inplement tA 5% minority contracting goal. 
AlthouA the regulations are a step in the ric^t direction, it appears th^ a num- 
ber of inportant issues have either been oyerlxx)ked or need revisaon in order to 
maximize the effectiveness of the goals program. 


First, in section 252.219-7006 part (c), on page 16267 in the May 4th Federal 
Register, a manufacturer or regular dealer is restricted to other SDB s o^y, 
in the purchase of its end items that are needed to perform a contract let ^er 
these regulations. This would totally eliminate otherwise qualified SDB S from 
participat ion in this program due to the limited nuntae r of end items SDB man^ 
factures in certin product and service areas-. I understand the reason for sorre 
sort of restriction, but I feel that program integrity can A maintain^ wi^- 
out jeopardizing effectiveness, by limiting end item purd^es to sma^ business 
concerns only as it is currently handled in the small business set-asides. 


Second, the regulations contain no ejqxcess provisions for suboontract^g goals 
for POP's prime contractors. This wofuld A an extremely significant ^elusion, 
since tA subcontracting dollars tAt are available in some states, either equal 
or surpass tA direct DOD contract dollars that are regionally avai^le. Also, 
tA prime contractoirs are not usually as strict in tAir <j. ia1 if ication procedures , 
as it relates to such things as financial responsibility, and therefore can add to 
tA growth of a wide range of SDB's tAt might have difficulty qualifying for 
direct contracts init i ally^ 


Third, it is unclear on vAt basis advance payments will A av ail A le to minority 
businesses in pursuit of DOD contracts under this goals program. It is of utmost 
inportance tAt these proMdures A clarified and tAt tA av ailabi lity of adva^ 
payments A maximized because tA nutrAr of SDB firms seeking to Alp DOD fi^oll 
its goal will A in direct proportion to the Aility of tAse firms to Ata^ 
interim financing for contract conpliance. 


^ J 


Finally, partiiO. set-asides have been spe c ifica l l y prohibited desp^e 
potential^ility to facilii:ate-itdnority business partxca^txon. This 
Tdisasterous nStake for th^ program. After^, 

st^ it, is designed to- robdmize, not prohibit Small Disadvantaged Business 

participation- in ODD <x>ntracting. 

i urge the Department of - Defense to address -th^e fesues' quickly and thorouc^y 
in the. final regulations. 


Sincerely, 

Waddell J. Tijpson 


Waddell 
President 


XOT/bb 


cc: Senator Ttoy Sanford 

Senator Jesse Helms 
Congressman Charlie Rose 


' 4 



engineers 


CONSULTANTS 


4 professional drive • SUITE 136 . GAITHERSBURG, MARYLAND 20879 • (301) 926-2797 

July ,17. 1987 : . - _ ' 


Defense Acquisition Regulatory Council ^ 

ATTN: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D. C. 20301-3062 


Dear Sir: 
Subject: 


romments on PAR Case 87-33 fo r Architectural and Engineeriru 
Services 

This letter is in response to your Invitation advertised j" tje £|^ 
Renistlr, Vol! 52. No 85, dated May 4, 1987, concerning the set asides 
Tor srnim disadvantaged business (SDB) concerns. 

- * • 4 . o T«r- KHAH) is a small disadvantaged Architectural and 

lng?neer1nr(^)’fi™>7°'«^,P"“;;”^ States, 

1984 fwt'hajrreSivTonly two ASE 2lth U?ge!”esttblished 

-AiE^^narre rthfco^rth;? Mirr m w s.,, 

businesses. 

procurements for even^mal 1 1987 received from Mr. Chiasson^ 

Sreas. A copy of a dated June 29, ^ 

Director of Management Analysis at the Naval JJJ|^^J%his. The same 

Chesapeake Division, Department of the N y, awarded a single A&E 

Naval Facilities Engineering Command has not, to date, awaraea ^ y . 

contract to an 8(a) firm. 


f f 


t • 



Defense Acquisition Regulatory Council 
Page 2 

Jury 17. 1987 


1 . 


This backaround of non-compliance by the Chesapeake Division of the Departoent 

lltsSSrSSsa 

defense of our country. 

SDB concerns in A&E areas, we strongly recommend that the Implementation 
Section of this law include the following: 

ThP Implementation Section Must Specify A Specific Rule for Sett inc 
Aside A&h Procurements 

requiS!" ThT”Ru1e of Two” is in conflict with the Brooks Bill, 40, 
U.S.C. 543. 

We recommend that you add either a separate section or in Section 
219.502-72 add the following: 

"For A&E contracts, a "Rule of Three" is required for setting aside 
procurements for SDB concerns under this bill. 

Tf this statement is not included, then Contracting Officers, Engineering 
Di rotors and Base Commanders are not going to 

SDB firms because they have an excuse that is in connict with the BrooKs 
Bill. 

The Imolementation Se ction Must Speci fy Prot esting Procedures for No ji: 
Hoi OTance by the Contracting Officers tor Immediate Kesoluti on 

xu^ T...«i«w.«ntatinn «;prtion 219 302 includes protesting a small business 
JeUs&nTu? dS not inc?2L protesting by SDB concerns when the 
Contracting Officers refuse to set aside procurements under this la , 
even though SDB firms meet all the requirements. 


« ♦ 


Defense Acquisition Regulatory Council 
Page 3 

July/ 17, 1987 


sav "We do not have enough SD& concerns." This is ><hat they^are_ 
goal of- ODD. 

The Implementation Section Must Inclu d e the Goal of 5% Contract Dollar^ 
for A&E procurements' 

At p^sent, MD hires minority SrSlur^nfr^lt^en^^ 

rr5’?« aIe P?oc5?«ents (Jone for the Hovel Focillties E" 9 j^;«Flng 

Thpcaoeake Division) are set aside for minority firms because 
A&rif coSside?ed "Elit^^^ and minority firms should not be trusted for_ 

r.“ir “ 

minority population comprising black Americans, ^*’spanic ten cans, 

Siian pLific Americans, Asian Indian Americans and Native Ind ans. 

We strongly recommend that the Implementation Section mus me 
following, in the "Contract Goal for Minorities . 

Five (5) percent of the contract dollars must be set aside for 
A&E areas for SDB firms. 

Failure to include this provision will result in Contracting Officers 

provision will fail in accomplishing this objective. 

, TK. ,n .m.n...,v»t.ion Sectioh Must I ncWe Provisions and Procedures to 
Make Contracting Officers "Accountably 

TKo Tnntrartina Officers, when contacted to set aside contracts, tell 
15 to the Engineering Project Off’^taand the Engineering 

Hod Contracting Offices: 


(1) Lack of an accountability requirement by DOD. 

(2) Lack of" technical knowledge. 

(3) Subjective interpretation of the laws. 




Defense Acquisition Regulatory Council 
Pagq,4 

July 17. 1987 


- the contracting goals established- by DOD, 

in su«ar1zat1on. we strongly to 

-- *- ‘->e 

waste of our tax dollars. 

Srtlfro/torr^virarlSdHio^riSrrlJat^^ 

this law. 


Sincerely, 

a. 

Dr. K. R. Shah, P. E. 


KRS:cc 


department of the navy 

CHESAPEAKE DIVISION 

naval facilities enoineerino command 

.... "'.v*'" 

WA«MIN0T0M, O.C. *0*14 *»*• 


•N HCPI.V BEFEW 

012/BB 

29 JUN 1987 


Be-s K. 'H. Shah 
Shah . and Aeaoelates 
4 Trof fisalonal Drive 
Stflte 156 

Gaithersberg, Mafyland 


20879 


Dear Dr. Shah: ioa? 

„ hAT. reoAlTAd your Freed.. doci-enHer 

lev requested -tbe felloelns '”n«lneeii»g eoetreete eet-eeldee epeelelly 
fleeel year 1986-871 Seelgo and aervlee o«nfa'ta 

r.a%re5^“::::pe.’- w^lel'w 8(a) e.all bueineea and dlead,antaged 

buaineesea. 

There are no engineering 

?87-C-0054, been awarded to date. 

Corps, Henderson Haxx. 

Any planning 7aot"be%radYMee°doeuaen^ af FI 86 terminated 

aervlee for FI 1986-87 vould 90, 1987. All projeeta ter 

September 30, 1986 and FY 87 moat are under construction. 

FY 86-87 have already been designed and moat are unae 

« _ ^ i« Aa 4! ^ 

X. 4.#« -voAf^OTinA 


DnaAll nn 


4.V4 e> nfnrfflAtiOn 






Sincerely, 

R. F. CHtASSON 

Disector of Management Analysis 
By direction of the 
Commanding Officer 


r r 


(? 


Cox & Palmer Construction Corp. 

44M MA am TERRACE. FT. 

GENERAL CONTRACTORS LICENSE •COCP1WM 


July 20, 1987 


Defense Acquisition Regulatory Council 
Room 3C84 I , Pentagon Building 
Washington D.C., 2030I~3062 

Attn; Mr. Charles Lloyd, Executive Secretary 
Dear Sir: 

PU.se be edvised that our eompauy has been 

services on an exclusive basis for several of the DOD and DOT 
service agencies since 1981* 

The recent promulgation of Public Law #99-661 (set 
disadvantaged business concerns), is creating a revers 
ination situation in the south Florida area, whereby there are 
hundreds of small minority business firms (mostly of Latin 
that bid on Government contracts and to the best of my knowledge, 
have never been discriminated against. 

It seems preposterous that the Federal Government could even 
conceive implementing such a law which has effectively excluded 
thousands of non-minority firms which are the backbone of t 
nation and contribute the majority of the nations taxes. 

Any ruling and/or law that sets aside 100% of public services for 
the exclusive enjoyment of minority factions at the expense of 
the majority of the American public leaves me conclude that this 
legislation has been proposed by Fidel Castro and legis a y 

the misguided liberals that serve in our House of Representative . 

It should be noted that most of the construction contracts that 
are defaulted and/or run into trouble are those of certain 
factions which have problems with understanding the American way 
of doing business. 


L J 


I 


Mr. Charles Lloyd 
July 20, 1987 
Page two 


We have never advocated in the past, and/or will we in the future, 
that minbrities not be given the opportunity of participating 
contracting, but strongly resent that non-»tnority 
firms are receiving selective elimination from performing work 
firthrS.S G^verLnt. especially since we have to pay the bill. 


I trust this communique expresses our 
hope someone within our Government comes to 

no reason to implement this legislation, as no discrimination has 
ever existed relative to minority firms securing a fair share of 
the Government contracting market. 


Very trulyjtfiurs. 



Iward A. Cox 
President 


EAC/ld 

cc: Mr. E. Clay Shaw 

Mr. Dante Fascell 


ofVirginio loc 

2224 Commerce PocWuov (804) 486-0481 

July 21, 1987 . 

Mr.' Charles W. Lloyd - 

The Pentagon 

Washington, DC 20301-3062 

Dear Mr. Lloyd: . . no cfii . 

sftTs^dlsTor'sTair^ (fDr)°"coiSs! 

ij;5sr/drern:r:a:nfo/b:^ness se.e. 

The interim rule should not be Inple^ented for the following reasons: 

(11 Non-SDB small business concerns tervices-type Mntracts 

(2) If the rule Is designed to in*^thrfrerenterpr 1 se*sysU^ Is 

^ due io-dSifhirojpM^^^^^^^^^^ r 

Sft‘ru^J“o^e??tne"?s?eK a^ng the entire small business co-un,ty. 

(3) After competitive award, ^e Small guaranteed loans or 

assist in training and financing ^ g^L a twofold purpose: (a) maintain 

whic?wnt fever^y^Srnrilzrthe’^on^ 

Sincerely* 




Ray C/ Barber 
President 


. f f 


Paul D. Rasmussen 
Executive Vice President 


cc: Senator Oohn Warner 

Senator Paul Trible 
Congressman Owen B. Pickett 







MONROE WIRE AND CABLE CORP. 


m^unrs of specialty win and cabta 


mid-orange industrial park 

MIDDLETOWN, N.Y. 10940 



14 COMMERCIAL AVENUE 
Telephone: (914) 692-2800 


July 13, Wa7 


Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 

Executive Secretary /mcpci 

ODASK (P) DARS, c/o OASD (P & L) (M & RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 


Dear Mr. Lloyd: 

This letter responds to the Notice in the , 

4 . «87^(52 Jed. . -J^prov.des 

I object to the exclusion 

adopted. 

Hasidic Jews have been recognized as a ^ 

to defxne thxs scacus f 1400.0 (c). Under the provxsxons 

Nations ^th^uf fense^epartme^^ findings 

Secretary Qf Commerce (most recently confxrmed on 
oLSber^24, 198^) ' that Hasidic Jews constxtute a socxally 
disadvantaged group individuals . 

In the abdefise of express recognition 
Gleeibility in Part 219.001, I must respectfully object 

fie oiotes? procedures set forth in proposed Part 219.302, 


MONROE WIRE AND CABLE CORP. 




^nufacturen of s^alty maa and cabta 


MID-ORANGE .INDUSTRIAL PARK 
MIDDLETOWN. N.Y. 10940 



14 COMMERCIAL AVENUE 
Telephone: (914) 692-2800 


Mr. Charles W. Lloyd 


-2-r- 


198? 


These otocedures are an open invitation to obstractionist 

opposiSon to contracting opportunities 

individuals who are not members of a desxgnated group. 

5Sd« Se proposed procedures, designated group members 
a?rInSllld to a presumption of eligibility but °ther 
individuals are not. Under these circumstances, individuals 
who are hot members of designated groups are likely to be 
mo^t frequent targets of the protest procedures under 

Part 219.302. 

Moreover, there is no statutory basis for the proposed 
abdication of responsibility to the Small Business A^nis- 
tration to determine disadvantaged status. In the past, 

SBA has been unjustifiably (and unconstitutionally) i 

Ua. hv the Defense Department and not the SBA. Accorai g y , 

^%„Se ?hr?efrS? procedure set forth in proposed Part 

219.302. ^ 



AW/vw 


Mr. Abraham Wied^ 
President 

Monroe Wire & Cable Corp , 


jgT’r- 



July-^IS, 1987 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
C/O OASD (P&L) (M&RS) 

Room 3c 841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

- 3‘gas 

ei=t2? STovS!^‘nee^ revgSTin to 

maximize the effectiveness of the goals program. 



direct contracts initially. 

Hiirt , it is unclear on »hat basis advance paj^ts «m 

SSn4sses in pursuit o£. DOD centos SS^tta^TiabmJ^ of 

isportance that tl^ prooedur^be d^red^^t^^^ail^ 

iS”^ 5lite'iriteS'’2oportion to the abUity of those firms to obtain 
interim financing for contract complian^. 


rlnally. partial 

potential ability to facxlitet ^Afterall the goals program, as I under- 

prohibit Wl Disaavantaged Business 

participation in DOD contracting. 

I urge the Departsent o£ Defense to address these issues quiokly and thoroughly 
in the final regulations. 


Sincerely, 

Willie J. Gould, 
President 


WJG/bb 


Senator Tein^ Sanford 
Senator Jesse Helms 
Qingressman C h arlie Rose 


cc; 



NEL.I.O I-. XEER COMPANY 

it Subaidiary ot Kapptn Can^tanf/Jne. 

■i e't \-y ..i. M 3t DURHAM, N. C U A 3 ! 

omc6 TEL (W9» ae24i»t • mex: 57-^ 


Depar+roent of Defense 

Mr. Charles W. Lloyd >p,adq^ 

Executive Secretary, OOASD <DARS) 
c/o OASB (PNL) (M&RS), Room 3C841 
Pentagon 

Washington, DC 30201-3062 
Dear Mr. Lloyd: 

RE: ppn Federal Arnulsltlon 

Vniiime 5 2. 84; Fedf^ral Registe r: 

l^^ct^rcoSLrnl'rg Ve^e. DOOefe.c. 

Federal Acquisition Regulation. 

dTfadWag^l twe^erTcaSS^^ 

IcMptaace of this ragulatlon as It stands. 

The construction Industry as a whole, ^Sefs^^'fii'^ ^^eer^* 

many efforts to Jhe l^^ict of the failure 

have seen these f Th^ support Is avai lable through the 

of a DBE on our jobs. I kii'K +hi<; comoanv Is a member and through 

A«;«;oclated Genf?rql uctlon of which I am Durham Chapter 

the National A«i^oolation record of compliance with 

President. The Industry assessment Is 

guidelines and I and any final regulations that may be 

:rftVn "ptelr~nv^Vfeel lags on the 

be able to have an Impact on review and final decisions. 

vw* +hsb MPir letter to O^B outlining several concerns and 
you to review these In making your assessment. 


Respectful ly yours. 


Jo Moore 

Scheduling/Cost Engineer 





nciG 



SPECIAL NOTICE 


TO: 

FROM: 

RE: 


All Delegates . 

Gregg Ward ¥ 

Mew DODefense Acquisition Regulation 


DATE: June 4, 1987 

«4. rtf Defense inaugurated new procedures 
On June 1, 1987 the Departoent of Defense^ ^9^^ 

relating to the fw^ina implemented on an interim basis) 

fiscal years. The Iffect of^ foreclosing bid submissions 

will in many cases have the ef fee . ^ small, disadvantaged 

firms ihlch are not ®%Sa« of^wo such firms in rte 

^r«"Z“n af trrSe’of twoK 

‘Sm^«rity“lDB'^?'‘Wii" from SOB firms wiU then be soliorted. 

Please review the attached NCIC^letterjecently^n^^ ^L°regula- 
of Management j^ 3 Y 4,^1987 Federal Register. We en- 

tion is on page ° ^ convey your feelings about it to the D 

^Ifrnst/oM“\reVit^ House and your Congressional 

delegation as soon as possible. 




Wfl*Y •r/fC3^ 




W&R Associates 



P.O. BOX 604 
NORWICH, CT 06360 
TELEPHONE (203) 889-5950 


S7-53 

S 9 JUL 1987 

P.O. BOX 6637 
HARTFORD. CT. 06106 


June 19, 1987 


Defense. Acquisition Regulatory Council 
Attn: Mr', Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 


Dear Mr. Lloyd: 

I am writing to express my concern about the interim 
regulations that the Department of Defense has 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. 

on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partia 
set-asides have been specifically prohibited despite their 
potential ability to facilitate minority business participa- 
tion. 

As a consultant that represents a number of 8(a) and. 
minority business concerns, I have found that contract splits 
Save been an essential tool in assisting MBE’s in the main- 
streaming effort. In instances where contracts are either 
large in volume, highly critical and/or time critical buys 
the contract splits have afforded MBE*s a greater resource of 
follow-on contracts and has enhanced the pool of available 
contracts. Many of the contracts that emanate from the 
aforementioned source are on prime contractor s keep list . 

I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 

cerely, 

Ronald V. Williams 
Principal 



V- 


MARLOWE 

Heating/Air Conditioning — Commercial ReMgeration 

871 Warner Dr. 

Huntingtown, Md. 20679 

855-8237 

May 23, 1987 

Defense Acquisition Regulatory Council 
ODASD(P) DARS, c/o OASD (P6eL) (M&RS) ,R00M 3C841 
The Pentagon, Washington, D.C, 20301-3062 

Attn: Mr. Charles W. Lloyd, Executive Secretary : . 

RE: Defense Department Inplementation of Section 1207. 

"Ccmtract Goeil for Minorities"* 

AT» contracts to be set-aside for minority owned contractors 
Dear Mr. Lloyd, 

Vte are a small construction firm, vdio for the last seven years, bid on and 
received Government contracts in the "Set-aside for Small Business Category," 

We depend 100% on this type of work. Since I am not a minority, I suddenly 
find myself on the brink of extinction. Action has been taken tty the Department 
of Defense to set aside all contracts to minority owned contractors, to begin 
June 1, 1987, and to renain. in effect until 1989. So vdiat happens to all the . 
oonpanies like us vdio are not minority owned? 




This is absolutely the most absurd action ever taken a Government that I 
used to think had some degree of logic and fairness. If logic were used, it 
would be obvious that this action will establish a breeding ground for fraudu- 
lent fronts for ownership. Other problems would be construction delays, cost 
over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discrimination I have 
ever seen. 


I believe it's fair for all people to have equal ri^ts. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich. 


It seems to me that one small area of the Defense budget is being manipulated 
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that 
the ij^^per end of the budget is being neglected in this area. 

If something is not done immediately to turn this around, we and hundreds of 
other snail businesses like us will be put out of business . We solicit your 
help in this matter. 


Sincerely, 







ASSOCiaiONOF 

okiahoma 

aac^cc»ni»ooi5 

P. O. BOX 53385 / 301 N. E. EXPRESSWAY 

OKLAHOMA CITY, OKLAHOMA 73152 / PHONE 405 843-5661 


June 5 , 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
RE: DAR Case 87-33 


Dear Mr. Lloyd: 

The Association of Oklahoma General Contractors considers the interim 
regulations implementing Section 1207 of Public Law 99-661, the 
National Defense Authorization Act for Fiscal Year 1987, to be a 
continuing abuse of the construction procurement process; and we 
strongly urge that the interim regulations not be implemented for 
military construction procurement. It is our sincere opinion that 
these regulations are not required to achieve the goal of awarding 5 
Dercent of military construction contract dollars to small 
^salvL?aged busiLsses. Additionally, we believe these regulations 
to be discriminatory in nature to those small businesses that cannot 
qualify as SDB firms. 

Here in Oklahoma, we have observed the disastrous discriminatory 
effect of the Small Business Administration's 8A Program. We have 
seen SDB firms participate in this "giveaway program" receive 
negotiated contracts. Frequently, these contracts exceeded the _ 

competitive bid price by more than 40 percent. We have then observed 
these SDB firms subcontract 85 percent of the dollars to a non- 
firm, and do nothing more than observe the work of the non-SDB 
eontractor to receive their 15 percent of contract price Such 

abuses were repeated over and over by the SBA and the same SDB • 

While this "giveaway program" was going on, many small non-SDB firms 
faltered and failed because they had no opportunity to submit 
competitive bids. Such rash discrimination by the Federal Government 

80 APD or GOVERNORS 

OAVIO SEWELL PRESIDENT 
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JIM OUIT CONCRETE PAVING 
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CLAY WILSON GRADING 
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is inexcusable and a total waste of taxpayer dollars. To our 
knowledge, not one SDB firm that participated in the SBA 8A program 
develop^ into a firm that was capable of bidding in a competitive bid 
market.; Implementation of the Section 1207 interim regulations 
invites this type of abuse to even a greater extent than the 8 a 
program. 


We are in complete agreement with The Associated General Contractors 
of America letter to you dated June 1, 1987; which J;" ^®^5o7 

abuses that will be created by the implementation of the Section 1207 
interim regulations; We urge you carefully consider the devastating 
economic impact that these regulations will have on the construction 
industry; and withdraw the interim regulations immediately. 



Executive Director 


RO. Box ■ 

509 Cooper Street 

den, N.J. 08101-0559 
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Defense Ac^uis-ition Regulatory Council 
ATTN: Mr- Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (MScRS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 



Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step^ 
forward and at least a good starting point for going ahead with 
implementation. I especially support the Intent to develop a ^ 
proposed rule that would establish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 


However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 

First,’ there are no provisions for subcontracting. Second, there 
is no mention of participation by Historically Black Colleges and 
Universities, and other minority institutions. Third, it is not 
clear on what basis adv.ance payments will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And 
finally, partial set-asides have been specifically prohibited 
despite their potential contribution to small disadvantage 
participation at DoD. 


I urge the Defense Department to address the above issues 
quickly, and to nx>ve forward aggressively in pursuing the 5% goal 
set by law. 



Ent^rprlMSf Inc. 
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^j\PERS 


ARCHITECTS/PLANNERS . 

1530 SPRUCE STREET 
PHILADELPHIA, PA 19102 

215/735-3035 


ROBERT S. SAXON, .-M A 
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June 10 , 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% 
minority contracting goal. In general, I think they 
represent a step forward and at least a good starting point 
for going ahead with implementation. I especially support 
the intent to develop a proposed rule that would establish a 
10% preference differential for small disadvantage 
businesses in all contracts where price is a primary 
decision factor. 


However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provision for subcontracting. Second, 
there is not mention of participation by Historically Black 
Colleges and Universities, and other minority institutions. 
Third, It is not clear on what basis advance payments will 
be available to small disadvantaged contractors in pursuit 
of the 5% goal. And finally, partial set-asides have been 
specifically prohibited despite their potential contribution 
to small disadvantage participation at DoD. 

I urge the Defense Department to address the above issues 
quickly, and to move forward agressively in pursuing the 5% 
goal set by law. 


Sincerely, 
SAXON/CAPERS, AIA 

^ Robert S. Saxen, AIA 


Theodore R. Capers , AIA 


RSS/TRC:sg 
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May 29, 1987 


The Honorable William Howard Taft, IV 

Deputy Secretary of Defense 
Department of Defense 
The Pentagon 

Washington, D.C. 20301~1155 
Dear Mr. Secretary: 

, , . o to review and comment on the contents 

I have been asked y goal for contract awards to 

of your memorandum pertaining to the 5Z DOD goal 

Small Disadvantaged Businesses. 

*s president of an 8 (a) 3-11 Disadvantaged Bnsi^ 

--dnr" rstres"4iSS;«-i^^^^^^^^ --t-:?f ‘tDrn:^ 

Public La» 99-661 Is “d acM^^^^^ 

:?r rsU= “=te"n 

EoSn^e-d "brrn'pTn‘TrS? Ts^ ^arr::t“aiiisSd 

target is met. 


Thank you for giving me the opportunity to comment. 



JV/mam 


03988 
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Defense Acquisition Regulatory Councilf 
Attni Mr. Charles W. Lloyd, 

Executive Secretary, ODASD (P) DARS, 
e/o OASD, (PSL)(NaRS), Room 3C841, 

The Pentagon, 

Washington, DC 20301-3062 
References DAR Case 87-33 
Dear Mr. Lloyd: 


The Department of Defense (DoD) is to be commended on its aggres- 
sive efforts to Implement Section 1207 of the Rational Defense 
Authorisation Act for Fiscal Year 1987 (Public Law 99-661), 
entitled -Contract Goal for Minorities.- We, at Tresp Associates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, Ho. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. , We support your 
implementation regulations with few exceptions, and submit the 
following comments for your considerations 


ISSUE: 

(1) The Rule of Two: The Interim rule establishes a "rule of 

two (ROT)" regarding set-asides for Small Disadvantaged Business 
(SDB) concerns, which is similar in approach to _long-standing 
criteria used to determine whether acquisitions should be set aside 
for small businesses as a class. "...Specifically, whenever a 
contracting officer determines that competition can be expected to 
result between two or more SDB concerns, and that there is 
reasonable expectation that the award price will not •xceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the acquisition for exclusive competition among 
such SDB firms...." 

RECOMMENDATION: The rule Of two i”‘P^®®®®tatlon_ procedures as 

currently presented gives the Contracting Officer ^complete 
authority in the HOT process, and fails to addross the 
Department's Small aiid Disadvantaged Business specialists (SDBS). 
DOD has a cadre of over 700 8DB8 who have done an outstanding job 
in the Implementation of other legislation: Public Law 95-507, as 

an example. Therefore, we recommend that the 
written to mandate active participation on the part of the 8DBS and 


TRESP Associates, Inc.. 4900 Ssminsiy Read, Suits 700. Alsxsndris. VA 22311 

(700) S45S400 


Mr» Charles W. Lloyd 
June If 1987 
Page 2 


the Contracting officer in rule of two decisions. We feel that 
the foregoing will result in -more balanced and unbiassed ROT 
opinions. 

ISSUE: 

2. Protesting small disadvantaged business representation. 
Paragraph 219.302 (S-70) found at 16265, states in part, "...(1) 
Any offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside- 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer....** 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a **delay tactic** on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad- 
vantaged business status. 

RECOMMENDATION: The regulations should be more specific with 

respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro- 
test process. 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 


% 

\ 

\ 


Mr. Charlea W. Lloyd 
June 1# 1987 
Page 3 


Again, DoD is to be coiwaettded for its work in 

economic programs, and If Tresp Associates can be of any 
assistance to you, please do not hesitate to contact me. 



Corporate Affairs 


cc: NEDCX) Conference 

716 South Sixth Street 
T.aa Vegas, NV 89101 

Nat ion al Federation of 8(a) Catpanies 
2011 Crystal Drive, Suite 813 
Arlington, Virginia 22202 

Mr. C. Michael Gooden 
President, 

Integrated Systems Analysts, Inc. 

1215 Jefferson Davis Highway 
Crystal Gateway HI, Suite 1304 
Arlington, VA 22202 

SfiS^o?alaU & Disadvantaged Bus^ss Utilization 
OSD, Hie Pentagon, Washington, DC 20301 





26 May 1987 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C-841, The Pentagon 
Washington, DC 20302-3062 

Dear Mr. Lloyd: 

This letter responds to your request for public comment 
concerning the development of procurement methods to be used to 
implement Section 1207 of the National Defense Authorization Act 
for Fiscal Year 1987 (P.L. 99—661). 

1. As a reference, the Federal Register, Thursday, July 21, 

1 983, Part II, contains comments on the "participation by 
Minority Business Enterprises in Department of Transportation 
Programs". In reading P. L. 99-661, exactly the same problems 
are re-emerging for DoD as were handled by DoT in 1983. 

2. Reference the Interim DAR rule including the st at e m e n t : 
competition among SDB concerns whenever the contracting 
determines that offers can be anticipated from two or more SDB 
concerns, and that the contract award price will not exceed fair 
market price by more than 10 percent... 

The practical implementation of such a procedure requires much 
more information than the average contracting officer ordinarily 
possesses. It also seems that this rule is either impossible to 
implement, or if it is implemented, it becomes a prime candidate 
for abuse. To "anticipate" that two or more SOBs will respond to 
an offer appears to imply knowing "which" firms might respond; 
knowing the price range they will offer requires even more 
specific knowledge of such potential respondees. This is easy to 
write as policy, but almost impossible for humans to do (witness 
the IRS W-4 form!). 

We recommendthe "pre-established" criteria for SDB set-aside 
under P.L. 99-661 be more practically based on the estimated 
dollar value for the award (typically done by req u i rem ent- s i de 
personnel anyway), and the generic capabilities of SDBs that 
might respond to such solicitations. 
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Ue also recommend that certain "Larger dollar” ® ^ ^ 

become "o n- t h e- s p Ot " se tT a s i de candidates^ based o" 
determined capabilities of tite SDB actually responding, 
than those expected to respond. This would encourage capable 
SDBs into gradual competition with 

success, which should be the ultimate goal of P.L. 99-661, but 
not penalize any responding vendor. 

2. Another concern is the proposal of "exception ^^ve" whereby a 
direct award could be made to an SDB without competition when 
sources sought identified only one responsible SDB to fuLfiLL 
requirements,... where set-aside criterig ap DSi met - 
Latter statement (underlined) is meaningless, unless 
defined. What is the scope of responsibility within 
which a specific set-aside criteria is met, or not met. 
criteria to be DoD wide? for a single agency, such 
Force; for a specific contracting agency? a geograp ic 
This needs a lot more clarification. 

3. A second proposal establishes a 10 percent preference 

differential for SDB concerns for the VoVf or 

specific goal. Again, the scope of responsibility within 
the application for a specific goal is not clear. 
proposal appears to be a set-aside after-the-fact of a sealed bid 
process, wherein both non-SDBs and SDBs are being so'-icited 
This could be a source of major confusion if not p re- spe c i f i ed in 
a formal solicitation, or other anouncement, requesting bids. 

reasonably clear. Notably, 


The 
further 
DoD for 
Is this 
the Air 
region. 


The formal definition of "SDB" is .no-? 

FederaL Register/ Vol 52/ 4 May 1987 regarding 
of SDBs. In practice within DoD, sub 
to mean a firm with SB A 8(a) certi — 


4. 

Part 204, 

increased categorizations 
is systematically interpreted 


fication, especially for the meaningful. Larger dollar value 
efforts. 

There will be a definite conflict with the existing SBA8(a) 
progra., as administered, if indeed P. L. 99-661 intends to 
increase pa rt i c i pat i on of m i no r i t i es in OoC cont ra c t i ng. As a 
rule, certification in the SB A 8(a) program is a extremely 
tedious, often endless process, constrained by the personnel and 
Locations of SBA certifying offices. 
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In effect/ this current SB A 8 (a) certification process': is a major 
constriction. Some other type of "pre-certification" should be 
devised to apply to all SDB firms in the broader definition. 
Otherwise/ the presence of firms with 8 (a) certifications may be 
used to screen out SDBs without certification/ since both are 
covered by P.L. 99-661; indeed this would be counter-productive. 

To attain maximum exposure to capable n 0 n-SBA( 8 a) firmS/ we 
recommend OoD make maximum use of State-supported J f ® 

of SBEs/SBDs and MBES/ regardless of their current SB A B(.a; 

status. 

4. We recommend a specific category of contracting within the 
scope of P. L. 99-661 be devised for SDBs interacting/ or seeking 
to interact/ directly with Historically Black Colleges and 
Universities in contracted efforts that mutually enhance each/ 
and dually respond to DoD needs. We also recommend a specific 
category of set-aside expediency in contracting when such efforts 
are consumated involving Historically Black Colleges/ much like 
the "Short Form Research Contract". 


We strongly recommend policies be developed at the DoD level fhe'l 
accent the need for increased attention to the systemic inade- 
quacies of HBCUs in dealing with the intricacies of DoD contract- 
ing. Significantly more emphasis and latitude should be included 
in those contracts with HBCUs that seek to "establish an 
increased capacity" to compete more effectively in the DoD main- 
stream. For example/ costs of inclusion of specific support to 
an institution from an SDB should be accented as a capability 
enhancement for the HB CU/ since this synergy covers TWO 
objectives related to P. L. 99-661. 

Also/ when set-aside criteria CANNOT be met for either SDBs 
and/or HBCUS/ the capacity to use non-SDB firms in joint efforts 
with SDBS/ and/or HBCUs should be considered BEFORE the set-aside 

category is withdrawn. 


we recommend a strong evaluation process be super- 

of P. L. 99-661 to assure that the 
do what they suppose to dO/ or 
if they do not. This should 

include before and after analyses/ and pre-set 
the number of SDBs involved in DoD contracting/ and the dollar 


5. Finally/ 

imposed on the implementation 
subsequently designed policies 
possess a mechanism for change 


June 6, 1987 


Associated 
General 
Contractors 
of Vermont 



Charles VJ Lloyd, Exec Secy 
Defense Acquis Reg Council 
Room 3C841, The Pentagon 
Washington, D C 20301-3062 

Dear Mr Lloyd, 


47 Court Street 
P.O. BOX 750 
MONTPELIER 
VT 05602 
(802) 223-2374 


President 

OTTO A. ENGELBERTH 
Engelberth Construction. Inc. 
Winooski 05404 


There is no need of repeating the discussion in the AGC of America 
letter to your office, dated June 1, 1987. This Chapter of 160 supports 


Senior Vice President 
ROBERT L NORWAY 
Bates & Murray, Inc. 
Barre 05641 


the arguments in that letter. 

This being a small state, would have many problems in 
out the provisions of the "Rule of Two . " 

It is our hope that you will discard your proposal. 



trying to carry 



Vice President 
MARC D. COTE 
Blow & Cote. Inc. 
Morrisville 05661 

Treasurer 
Robert P. Lord. Sr. 

E F. Wall & Associates. Inc. 
Barre 05641 

Executive Vice President 
WILLIAM J. KEOGH 

Board of Directors 
ROBERT A. CARRARA 
J. P. Carrara & Sons. IfK. 
North Clarendon 05759 

WILLIAM E DAILEY. Ill 
Wm. E. Dail^. Ihc. 
Shaftsbury 05262 

ROBERT W. GRAHAM 
S. G. Phillips Corp. 
Waitsfield 05673 

ROBIN L. HOUGHTON 
Hutch Concrete Contracting Corp 
Montpelier 05602 

LEE H. LAWTON 
Red-Hed Supply. Inc. 
Winooski 05404 

MAYNARD F. McLAUGHUN 
Bread Loal Construction Co. 
Middlebury 05753 

ALLEN M. POTTER 
F. R. Lafayette. Inc. 

Essex Jet 05452 

JOHN C. STEWART 
Pizzagatli Construction Co. 
So. Burlington 05403 

ROBERT S.WILUAMS 
New Englarvl Equipment Co.. In< 
White River Jet 05001 
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associates, inc. 
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June 2, 1987 


Defense Acquisition Regulatory Council 
ODASD (P) DARS 

c/o OASD (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

Attention; Mr. Charles Lloyd, Executive Secretary 

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal (DAR Case 87-33) 


Gentlemen: 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential factor application to the 
Small Disadvantaged Business (SDB) price in competitive negotiations, when 
selection is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SDB in the competition of Cost type contracts. 

In further support of the intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SDB contractors also include goals to 
encourage the networking and support of smaller SDBs-. 

In an effort not to damage one Government program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SDBs, we request that all revenues 
as a result of 8(a) participation be excluded as the size of many SDBs are 
unrealistically inflated through subcontracts with the Small Business 
Administration. 

The protest process requires more guidance and policy. The issue of exactly 
who is qualified to challenge the process remains unclear. An 'interested 
party' requires definition. Our suggestion is that only qualified SDB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program. 


3200 POLARIS, UNIT #9. 45 


LAS VEGAS. NEVADA 89102 


(702) 367-1300 


w ^ 


Page Two 



Request the establishment of a supportive policy outlining an aggressive 
program in determining the availability of SDBs to perform on DOD contracts 
(in consonance with the rule of two). 

The intent of PL 99-661 is well accepted by our Company. We look forward to 
your consideration and implementation of the comments we've provided above. 


Sincerely, 




Buck W. Wong 
President 



L J 


Ofnc#oith« 
OtiMfal MMM9«r 
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2200 Peachtree Summit r 
401 West Peachtree Street. N.E. 
Atlanta, Georgia 30365;I4301 




May 29, 1987 


Mr. Charles Lloyd 

Executive Secretary 

OSAD(P)/DARS 

c/o OSAD (A&L) M&RS 

Room 3C841 

The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

I would appreciate it very much if you would provide me with a 
copy of the Department of Defense's proposed procedures for 
achieveing the 5% minority contracting goal (reference; DAR Case 

87-33) 

This information should be sent to; 


Mr. John S. Schadl 
Assistant to the General Manager 
for Equal Employment Opportunity 
Metropolitan Atlanta Rapid Transit 
Authority 

2200 Peachtree Summit 

401 W. Peachtree Street, N.E. 

Atlanta, Georgia 30365-4301 


Thank you for your assistance. 


dkh 


Sincerely, 


(john S. Schadl 


Assistant to the General Manager 
for Equal Employment Opportunity 


Metropolitan Atlanta Rapid Transit Authority 


con-real support group, inc. 


Mr. Charles W. Lloyd 
E X ecu t i e Seer e t ar y 
ODASD (P) DARS 
C ./0 OASD Room 3C841 
The Pentagon 

Washington, D.C. 20301—3062 
Dear Mr. Lloyd: 

I have reviewed your propos-ed document regulation of the DaR. 
Council to achieve the 5% goal of federal procurement. 

Upon careful review of the limited information provided, I am 
encouraged in the competition in the contracting act whereby 
direct awards could be made to a Small Disadvantaged Eiusiness 
lien without providing for full and open competition. 

This proposal would ensure that Small Disadvantaged Businesses 
would be allowed to compete against other businesses or provide 
the agency with a fair and reasonable price when other SDB's are 
not available to compete. 

Please furnish me with additional information on this proposal. 


Si ncer ely , 

CONrREAL ^SUPPORT GROUP , INC- , 
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ft. worth/dallas • austin 
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Highland Corporation 


300 Murray Road 


Cincinnati. Ohio 45217 • 


(513) 641-1111 


Emile Godfrey 

Chairman and CEO 


May 27, 1987 


Defense Acquisition Regulatory Council 

Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD(P) BARS, c/o OASD 

(P&L) (MARS), Room 3C841 

The Pentagon 

Washington, D.C. 20301"3082 


Dear Mr. Lloyd: 


DFARS Implementation 
Act for Fiscal Year 


of Section 1207 of the National Defense Authorization 
1987 (Pub. L 99-661) - "Contract Goals for Minorities". 


The Statute, on examination, appears to be a fair and equitable law 
for assisting minorities in gaining access to Department of Defense 
procurement. However, since the Supreme Court's recent ruling on who 
can claim minority status, those minorities who for decades have been 
suffering from economic parity, must further contend with groups w o 
have been suffering from culture acceptance. 

To cause racial (Black) minorities to compete against culture minorities 
for contracting opportunities with DOD, even using the "rule of two , 
racial minorities cannot compete against a culture-designated minority 
because of the long tradition of economic sophistication enjoyed by 
the latter. 


Because of the recent Court ruling, defining minority status, all that 
the Statute intended should be reviewed for its effect on the target 
groups." Especially in implementing the Interim Rule under (FAR) Part 
13, for exclusive "competition" among SDB concerns. 

With the minorities "and their homeland identity, it can be forseen 
that with the "rule of two," foreign made products that can be obtained 
and are "acceptable substitutes" or "specified" by the Bid conditions, 
will be made available at prices the other minorities will not be privilege 
to How much of the volume of DOD’s commitment to minority procurement 
of the 5 percent goal this will amount to, there is no immediate answer. 

It might be determined with some degree of accuracy by examining DOD s 
procurement under P.L. 95-507!! 


A Minority Business Enterprise 


There is intended no negative meaning by the above statement, but it 
opens up the possibilities that if DOD had more procurement activity 
with small and disadvantage business firms under P.L. 95-507 then it 
did under the 8(a) program, with the "new minorities" now as a resource 
the opportunities for the historical minority is negatively impacted. 

It is seen by this writer that unless the "rule of two" is implemented 
using "apples with applesV and not "apples*' with "watermelons a disparate 
effect" will be the result of a well-intended Statute. 

It is my belief that DOD has higher responsibility in determining SDB 
other than self certification as outlined in subpart 219.3. "Determination 
of Status as a Small Business concern" . It would appear to this writer 
that if SBA will be called in only to determine the status of a SDB 
under protest, why not contract with SBA and determine their status 
during the certification process. More money, time and effort could 
be saved with this process and a major effort could then be given SDB 
who have been certified by SBA. The outlined process under this sub 
section opens the door for too much cheating and there is no need for 
another "60 minute" expose of a beneficientual law. 

Subpart 19.8 - Contracting with the Small Business Administration (the 
8(a) Program) should be a mandatory requirement and not an option. 

8(a) contractors are firms that have been properly screened and identified 
for the capabilities to perform in the areas of their qualifications. 

Every governmental body should be required to use these companies unquestionably 
by the standards met through the SBA 8(a) certification process. Every 
congress person who has supported an 8(a) company should Insist that 
this be the rule. ' 

The contents of this letter are meant to be critical of efforts by 
governmental units when they do not foresee the wisdom of their actions, 
although well intended. There is evidence this Statute resulted from 
DOD's inability to implement P.L. 95-507, and this effort is a modification 
of the Economic Development 10 percent mandate for MBE's of an earlier 
time. The efforts are to be applauded, but they should be reviewed 
very carefully as to the impact on the intended audience. 

SwiVerely, 



/Norman Macon 
/Chief Executive Officer 

cc: Congressman Tom Luken 

. Congressmian Bill Gradison 
Senator Metzabaum 
Senator Glenn 
Hertha J. Williams, SBA 


PENNTOIL PRODUCTS COMimiMY 
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CARROLL C . COOK 
Vice President, 

Fuels Marketing 

May 29, 1987 


Defense Acquisition Regulatory Council 

ATTN; Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


Re: PAR Case 87-33 


Comments~of Pennzoil Company and 
Pennzoil Products Company 


For over 20 years, Pennzoil Company has been awarded fuel supply 
contracts, on a competitive bid basis, to supply the Department of Defense 
(DOD) with jet fuel and other petroleum products. During that time, we 
have established a reputation for product quality and reliability of 
supply at a fair price. Consequently, while we recognize the department's 
desire to promote the ability of small disadvantaged businesses (SDBs) to 
compete for fuels contracts, we must vigorously oppose adoption of the 
department ' s most recent proposals regarding SDB contracts on the grounds 
that they unduly disadvantage historical, larger business suppliers and 
concurrently violate the administration's commitment to fiscal austerity. 

As both a crude oil producer and a refiner/marketer of gasoline and 
other petroleum products, Pennzoil appreciates the opportunity to comment 
on the DOD's proposed rule to develop procurement methods to be used to 
implement Section 1207 of the National Defense Authorization Act of Fiscal 
Year 1987 (P.L. 99-661). The proposed methods are intended to achieve a 
goal of awarding 5 percent of contract dollars to SDBs. While the goal 
itself is laudable, the mechanisms proposed attempt to achieve that goal 
at the expense of fair and open competition and in spite of proven track 
records of reliable supply and lower cost alternatives. 


1-0008/1 


A PENNZOIL COMPANY 


Pennzoil has serious concerns regarding both procurement methods that 
have been proposed. The first proposal being considered would allow a 
direct award to an SDB firm, without providing for full and open 
competition in order to achieve the 5 percent^ goal. Pennzoil believes 
that removing competition in an attempt to achieve that goal arbitrarily 


ill .enormous luirair 


competitive advantage to SDB concerns and 


t fixp d y c r s ni 1 1 1 1 o n s of. do 1 1 d i* s i ii o c r p ciy ii.ic i) L s . 


conf or i 

ullinialcly cost * « ^ i . 

Moreover, this lack of competition could lead to an abuse o.i the 
disadvantaged minorities by promoters, brokers and others,^ which t'oald 
result in an incrc-asc in uneconomical and non viable basinces 
investments. Thus, national security could be endangered by forcing Ine 
Defense Fuels Supply Center (DFSC) to rely on marginal operating units not 
capable. of performing their contractual commitments. 

The second procurement proposal under consideration would establish a 
10 percent preference differential for SDB concerns, also when the 
preference is determined necessary to attain the 5 percent goai . In other 
words, an award could be given to an SDB concern whose bid is up to 10 
percent higher than tlie low’est bid offered. Pennzoil believes that this 
proposal is ludicrous, especially when applied to fuel sales. As you 
know, companies such as Pennzoil compete on very small margins. Allowing 
SDB concerns to successfully bid up to 10 percent above other bids again 
provides an outrageous , unfair advantage to those concerns . Those SDB 
concerns would certainly not be disadvantaged with the huge profit margins 
that they could reap from this type of bidding system. 


In the current economic climate and faced with a spiraling fedeial 
deficit, this administration should be particularly vigilant about how 
federal revenues are managed and spent. It makes absolutely no economic 
sense for the government to consciously lose revenues by overpaying (by up 
to 10 percent) for any products when competitively priced alternatives of 
comparable or better quality are available. Even in the haste to attempt 
to reach a magical 5 percent goal, there is no justification foi this 
proposed rule, especially when the government would likely lose revenues. 


Further, placing such a politicized administrative burden on DFSC 
would effectively breakdown their "fair and impartial" status V'’ith current 
legitimate suppliers, thereby inviting more requests for favored 
treatment . 


Pennzoil has always been a company that believes strongly in fair 
competition. We also believe that all companies must work to remain 
healthy, viable and flexible, particularly during tough economic times. 
However, companies - large or small - should not be a^ heavily subsidized, 
while at the same time not subject to competition, as this proposed rule 
would assuredly allow. 

We appreciate this opportunity to share our concerns. 



Carroll C. Cook^jjl^ 
Vice President 
Fuels Marketing 


CCC/mad 

1 - 0008/2 


Product Research 

Incorporated 

1033 Mill Creek Drive 
Feasterviile, PA 19047 
Telephone; (215) 322-2600 


May 30, 1987 

Defense Acquisition Regulatory Council 
ATTN; Mr. Charles W. Lloyd, Executive Secretary 
ODASD (P) DARS, C/0 OASD (P&L) (M&RS) 

ROOM 3C841, The Pentagon 
Washington DC 20301-3062 

Subj; Department of Defense Federal Acquisition Regulation Supplement; Implementation of Section 1207 of 
PL 99-661; Set Asides for Small Disadvantaged Business Concerns 

Dear Mr. Lloyd; 

As a SDB we are in support of the spirit of PL 99-661 and wish to include the following comments in its 
implementation; 

If an SBD needs to subcontract work to flesh out the particular area of expertese then he should be allowed 
to do it by subcontracting to other SBDs rather than with non-SBD help. 

The protest procedures should be tightened to preclude the dilution of the effectiveness of the law by its 
enemies, i.e., frivolous protests, delaying tactics. On the other hand "fronts" and their users should summarily be 
prosecuted to the highest extent of the law. 

Where contracting activities are at the 5% goal with current programs, make the new goal an additional 
goal. In many cases the 5% goal currently reached is done via maintenance and menial service contracts rather than 
engineering and scientific work. 

Make more of the work available to non-Washington SBD's. 

You have a very difficult task, please call me if you need any clarification in our comments. 

Sincerely, 

Delis Neg 
President 



*» Computer Applications 

• Operations Research 

• Services and Equipment 
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Charles Lloyd 
18, 1987 
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Mrs. Margaret Pittman, SBA/Atlanta Office 
Ms. Mary Gipson, SBA/Nashville Office 



July 10, 1987 


Mr. Charles W. Loyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (PSL) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D. C. 20301 -3062 
RE: DAR Case 87-33 

Dear Mr . Loyd : 

We have just been made aware of the recent (June 1, .1 987)- interim rule issued 
by the DARC requiring the set aside for SDB's. 

We have contacted the Little Rock Air Force Base Contracting Office and they | 
advise that the rules recently issued to them require that 100% be set aside for| 

SDB's for all contruction projects over $25, 000. I am baffled by a goal of 5% 
of the DOD budget being interprotted by someone to be 100% of the local 
construction contracts. 

We do not feel that this will serve in the best interest of anyone, even the SDB's 
in our area. At best, it can only cost the Little Rock Air Force Base additional 
construction money. It is our understanding that the contracting officer is allowed 
to exceed fair market valve for SDB contracts by 10%. I can understand the concern 
for minority businessess, but it does not seem reasonable that 100% of the contracts 
be set aside and that the contracting officer would be allowed to pay a 10% premium. 

Please include my strongest possible objection to this rule. 



President 


GENERAL CONSTRUCTION — INDUSTRIAL — COMMERCIAL 
METAL BUILDINGS 



E WHINNEN CONSTRUCTION 


4620 Edison, Suite H 


Coiorado Springs, Coiorado 80915 


(303) 591-9394 


July 15, 1987 


Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 
% OASD (P & L) (M & RS) 

Room 3C841 
The Pentagon 

Washington, D. C. 20301-3062 

RE; INTERIM RULE FOR SMALL DISADVANTAGED BUSINESS 


Dear Mr. Lloyd; 


In response to the above referenced interim rule I urge you to 
consider the impact this will have on all construction firms 
contracting with the Department of Defense. 



I believe that set asides for small disadvantaged businesses 
is a proper program provided the bidding is competitive and 
the firms involved are qualified. 


This interim ruling has been implemented in the Colorado Springs 
area and the result has been that several projects have been 
withdrawn from competitive bidding. I do not believe that 
restraining or limiting competition is now or will ever be 
in the best interests of government contracting. 

There are many small business contractors performing work for 
the Department of Defense and we all work in one of the most 
competitive industries in the country. This interim rule will 
serve to eliminate the foundation of our industry with severe 
economic impact . 


Very truly yours. 



EW/mjw 



July 16, 1987 


V 


Dfefense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary , ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

VJashington, D.C, 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my support for the regulations 
that the Department of Defense has developed to reach its 
5% minority contracting goal. In general, I think they 
represent a step forward and at least a good starting point 
for going ahead with implementation. I especially support 
the intent to develop a propsed rule that would establish 
a 10% preference differential for small disadvantage 
businesses in all contracts where price is a primary decision 
factor . 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, 
there is no mention of participation by Historically Black 
Colleges and Universities, and other minority institutions. 
Third, it is not clear on what basis advance payments will 

be available to small disadvantage contractors in pursit 

of the 5% goal. And finally, partial set-asides have been 

specifically prohibited despite their potential contribution 
to small disadvantage participation oat DoD. 

I urge the Defense Department to address the aboVe 

issues quickly, and to move forward aggressively in pursing 
the 5% goal set by law. 



cc: William H. Gray III 



GRAVES 


^^en^%a4ion i^tu/e£e*A 


3104 Catalpa, Suite #8 
P. O. Box 1549 

PINE BLUFF, ARKANSAS 71613-1549 
Telephone: 535-4123 



July 16, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) BARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon- Washing ton, D.C. 20301-3062 
RE: DAR Case 87-33 

Dear Mr. Lloyd: 

Graves and Associates, Inc. strongly opposes the interim regulations 
implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal Year 1987. 

The Rule of Two set-aside for small disadvantaged businesses (SDB) is 
not necessary, nor authorized by Congress, to achieve the goal of 
awarding 5 percent of military construction contract dollars to small 
disadvantaged businesses. 

The ten percent allowance is nothing more than add-on cost. Fair 
market prices are exclusively the product of competition for the 
lowest possible costs. "The Rule of Two is an invitation to abuse 
taxpayer dollars and favors certain segments of the population, a 
form of reverse discrimination. 

I urge that the interim regulations not be implemented until such time 
as the Department of Defense conducts an economic impact analysis of 
the regulations in compliance with the Regulatory Flexibility Act of 
1980. Thank you. 

Sincerely, 

Don C. Graves, President 
DCG/kk 


W. MrZ. MANUFACTURING CO., INC. 


359 BURNHAM STREET 
EAST HARTFORD, CONN. 06108 
TEL: (203) 528-7194 
TELEX: 643-774 


June 26, 1987 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern, about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partial 
set-asides have been specifically prohibited despite their 
potential ability to facilitate minority business participa- 
tion. 


I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 



July 15, 1987 



Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
Defense Acquisition Regulatory Council 
c/o OASD, (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington , D . C . 20301-3062 

Dear Mr. Lloyd; 

I have had the opportunity to review copies of information forwarded to 
your offices from Mr. C. Michael Gooden, President of Integrated Systems 
Analysts, Inc., which sets forth recommendations to increase the probability 
of the successful implementation of Section 1207 of PL99-661. I heartily 
support his recommendations and encourage the consideration of his 
observations and the incorporation of his astute ideas. 

We are concerned, here in the Small Business Community, about efforts to 
assist with the implementation of this important legislation. Now that 
the 5% set aside has been established by law, we want to be sure that 
there are mechanisms in place by which Small Disadvantaged Businesses (SDB) 
can comply and can, in fact, realize the goals of this legislation. We do 
not want to leave the SDB without adequate and vigorous support, and without 
a concrete system which provides for total and successful participation 
in the entire process. 

We commend past contributions to the developments in this area of procure- 
ment. It is with your active involvement and receptivity that the goals 
will be realized. 


Sincerely, 



Ros'fe H. Elder 
Executive Director 



RHE.JC.f 


Rose Elder & Associates. Inc. * 1725 K Street, N.W. • Suite 1112 • Washington, D.C. 20006 • (202) 857-0745 


W&R Associa tes 


P.O. BOX 604 P.O. BOX 6637 

NORWICH, CT 06360 HARTFORD, CT. 061 06 

TELEPHONE (203) 889-5950 


June 19, 1987 


Defense. Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partial 
set-asides have been specifically prohibited despite their 
potential ability to facilitate minority business participa- 
tion. 

As a consultant that represents a number of 8(a) and 
minority business concerns, I have found that contract splits 
have been an essential tool in assisting MBE ' s in the main- 
streaming effort. In instances where contracts are either 
large in volume, highly critical and/or time critical buys - 
the contract splits have afforded MBE's a greater resource of 
follow-on contracts and has enhanced the pool of available 
contracts. Many of the contracts that emanate from the 
aforementioned source are on prime contractor's "keep list". 

I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 



Ronald V. Williams 
Principal 




Editorials 



Catch up on computers— or else 

Aicliilccts. cneinccis and coirtraclors c-iUering ihcir icspcc- 
live discipline in die early H>50s were probably nu.ic 
wnce ned wilb ibeii slide mlcs tlian the pioniisc ol a 
seemingly coinplicalcd tool that conid anlomale repciiuve 
aXedions calcnlations. If Uicy stalled la.mUcs w. bin he 
lirs five years of their careers, they could be grandpaitnts 
by now. lint in those same years, the first coniine, cal 
computer has become a great-grandiiarent to ' 

chine 0.1 the market. Such sha.ply accelerated lile cycle 
increase greatlv the responsibility o( tliose in consimction to 
understand and manage thee powerlul lools. 

Computer users in other ...dustnes are way ^ ^ 

rame. ' liey’ve developed computer planning st.atcg.es that 
Sec their computer pu.du.ses, thc/ve joined compute 
Saids organi/atimi.; and they be ong to u,ser groups 

that ca.-.T a lot of clout wiU. ""7^Sc,rup S 

Constmetion industi 7 users aie |)lay.ng catch-up (see 
p. 34). 'Iliat requires a coiporate commitment to the cxpci - 
ave computer e(|t.ipment acqttiied and a lesponsibiltty to 
imitor the trends that could .cider it obsolete. Hits can- 
irfot be achieved unless co.istnict.on industry 
to master computer technology as it applies to he., bnsi- 
,iess. Sonie uses will . espoml that their " 

coiisuuclion, not computer technology, but with the a 
technology is changing, almost all phases of construct.t.n 
now have some computer input, and users, who aie slow to 
. follow will study be left behind. 

Trashing the Rule of Two 

Iheie comes a point when special emphasis 
federal cotistmction piocurenient become more like 
wagging the dog. Ihe ever expanding use of the so-callcd 
Rule- of Two concept in the Dept, of Dde.ise .s a good 
example (sec p. 74). 'Has rule stalled out as a wa>v to 
channel moie ol the $8 billion a yea. .n defense constme- 
tion woik to .s.nall husinc-sses. Uut now it is also 
to set aside wo.k lo. small di.sadvantaged businesses (.SDIls) 
•n.e.e is a place in fedc-al contiacting lot progi-ams tlial 
allow small busine.sses and those owned by “"J 

women to compete with tlie giants of .ndust.y. llie ledcral 
• govenimeiU has a social respons.lnltty m addition to its 
function as a p. ocu. e. of goods and .sen^ices. But l'^ «a.al 
responsibility that calls for fairness also c^e.uands that spe- 
cial interests be cut olf at a certain |M....t It .s ludicous tha 
small disadvantaged and iiiinortty-owned finns be given lust 
crack at the cream ol a mult.billio.i-dollar const.uct. on bud- 
get, while expel iencecl mid dlicicnt niainstieam produce, s 

sit on their hands. ■ i ,. 

By definition, SDUs lack oyiiMirtunity, cxpeiieme. hnanc- 
iiig and skills. I’lograms to remedy that must he tailoieU 


cirefully to address those p.oblems. Projects sl.onid lx- 

SeciS acco.di.igly, with an eye toward 

(i-actiiig cxpei ici.ee while limiting the potential impact tli. i a 

business’s failure to i>crform will have on ^ 

We suggest that the Defense Dept, go back to the d. awing 

t Jd Siien it crafts its final rtile. The Rule of 

is simply an administrative expedient to meet arb.t. an g als 

and it hL an unneccssadly severe impact on the competitive 

bidding process. 



Emphasizing technology 

Hie creation of a National Institute of I'eclinology. pro- 
posed in a Senate bill, could help put technology' transle. in 
the U.S. on the front burner, where it belongs. As proiiosed 
by the influential chainnan ol the Senate Conimcice. Sci- 
ence and I'ransportation Committee, Trnest 1‘. 
the bill would move the National Bt.reau ol 
its building and fire technology centers) into Nl I (1-N8 1 / 
n 7) And there’s much more than a name change. 

' Money iuthoii/.ed by the bill would sti.nulate technology 

iransfer^through creation cif regional 

around the count. 7 . I'or the current ° 

might be little additional money, but re.sults 

could be more elfectively made available to indust.y lo. 

commercial applicalion. It is a good idea. 


The landfill as art 

11, e nation’s abundance of garbage, piling up in unsightlv 
“Mount Trashniores” from coast to coast, is a souuc o 
iiiide to nobody. Bnt there is new hope. 

Within a few years, a du.ii|) in New Jersey ^ , 

meaning to die dispaniging tcmi’’ jnnk art. 
design by artist Nancy Molt, the Hackensack Meadow la.Kls 
Develoi.me..t Commission (HMDC) ts lilann.ng to 
a .57-aae landfill into a piece ol landscape art ‘ ^ 

visible to millions ol commuters and louiists .. 

and from New York City via the Nevv Jer.sey Itimpiki. 
Amtrak or Newark AiiVtnt (see p. lo)- . 

^llic landfill will be clo.si-d and f «ll>'«[ i,’ 

with a covering ol grass and other plants. S y oun • r 
will be called, will provide carelully airanged v sta.s ol Uu 
rising and setting sun and moon 
structures. Its design is meant to provide a 
appearance to those who ,.ass by, as well as to those who 

*‘‘whne*im.dims elsewhere have been turned t<, 
al use such as parks, HMDC says this vvould be the Inst use 
10 create public art. To.the extent 

cannot be recycled for the public good, . V , j, 

to find something positive in a growing national pioblem. 


rwo / h,nn 1 1 ionr 


The Council believes the following concerns/questions need to 
be addressed: 


1. Is DOD aware that this "rule of two" will effectively 
foreclose all bidding opportunities from firms which are 
not disadvantaged? 

2. Does not the "rule of two" in the construction industry 
become an exclusionary 100 per cent rule for 
disadvantaged firms over the next three fiscal years? 

3. Has not the construction industry e xceeded the 5 per 
cent threshold, cited in the regulation as the goal to 
be achieved, for years? 

4. Is the construction industry — the very industry 
currently in compliance — the only industry impacted by 
the interim rule? Is aerospace affected? Research and 
development? High technology contractors? If not, why 
not? 

5. Was an economic impact statement conducted? If not, why 
not? If one was compiled, what was the projected impact 
on small business organizations in the construction 
industry? 

6. Why were no public comments received prior to the 
implementation of the interim rule? Why an interim rule 
in the first instance? Has the Administrative 
Procedures Act been violated? 

Did the DOD acquisition regulation get 0MB clearance? 

If not, why not? 


7 . 


M727 Saticoy Street North Hollywood, California 91605 

(818) 983-2299 (818) 764-8031 

July 7, 1987 


De'fense Acquisition Regulatory Council 
ATTN: Nr. Charles W. Lloyd 

Executive Secretary j ODASD (P) DARS 
c/o OASD ( P&L ) (NScRS) 

Room 3C a 41 
The Pentagon 

Washington* DC S0301-3062 
Dear Mr. Lloyd: 

I am indeed writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the 5’/, minority contracting goal. Although the 
regulations are a step in the right direction, it appears evident 
that a number of important issues have been overlooked. 

First , the regulations contain no expressed provisions for 
subcontracting. I am a subcontractor . I am a small black moving 
and storage company who at this time is having the most difficult 
time acquiring business from Department of Defense prime 
contractors, due to the fact that they expect me to compete with 
the largest companies in the trucking industry - to offer the 
largest discount to get business from them. 

When I am outbid and can no longer compete, they deny me 
business. No preference is given to me because I am a small 
struggling company. It’s just like my opening a quick-stop store 
next to a 7-Eleven or a Grace’s Computer Company next to an IBM 
Center — I am no competition to them, they g et the business and I_ 
oo out of business . This is what is happening to me now - it is 
a reality with all small minority companies: inability to 

compete. 

Second, the regulations contain no express provisions for the 
participation of either historically black colleges and 

universities or minority institutions. My daughter will be a 
senior this year, with plans for attending a black college. What 
provisions are you implementing to make it possible for my 
daughter and other minorities who have the 3.8 and 4.0 aptitudes, 
but cannot afford the ever-rising expense of the ever-growing 
cost of our fine colleges and universities? They should have 


Mr. Charles W. Lloyd 
July 7, 1987 
Page 2 


that choice and, Yes! the budget should and can allow these 
provisions. Third, it is unclear on what basis advance payment 
will be available to minority businesses in pursuit of the 5% 
goal. Finally, partial set-asides have been specificapy 
prohibited despite their potential ability to facilitate minority 
business participation. Why? 


I urge the Department of Defense to address these issues quickly 
and thoroughly in the final regulations. 


If the Department can spend BILLIONS of dollars on aircraft parts 
that are worth hundreds; if the Department can spend BILLION^ on 
equipment that isn’t even proven to be operative for that cause 
for which it is purchased; if the Department can spend BILLIONS 
of dollars on what I’ve heard to be mistakes in spending, then, 
why, I ask, can’t .the Department of Defense be more effective in 
what is attributed to the future success of our great country and 
that is: 

1. Black small businesses, and 

2. Black historical colleges, universities and 

minority institutions. 


These are necessary, mandatory, anql would give 
budget a face-lift. More credibility would 
Lloyd, for implementation of these provisions, 
long been neglected items, and inadequacies on 
s(ji.ending power. 

ours. 




Grace Bryan, President 
Golden State Transfer 


the Department’s 
be due you, Mr. 
that have for so 
the part of your 
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cc; SBA - Los Angeles 

SBA - San Francisco 

Hon. Parren J. Mitchell — MBELDEF 

BBA - Los Angeles 


Alabama Branch. 


ASSOCIATED GENERAL CONTRACTORS 



Mall - P. O. Bo* 10204 


OF AMERICA, Inc. 

Offlca • 822 Univaralty Blvd. 

BIRMINGHAM, ALABAMA 35202 
Talaphom 252-8021 


1987 

OFFICERS 

President 
PHILIP LOVE 
Brasfield & Gorrie 
Birmingtiam. Alabama 
1st Vice President 
JIM RIVES 

Rives Construction Co. 
Birmingham, Alabama 
2nd Vice President 
THOMAS HALLMARK 
Hallmark Builders 
Birmingham. Alabama 
Treasurer 
MAC DAUPHIN 
Ellard Construction Co. 
Birmingham, Alabama 
Executive Director 
HENRY T. HAGOOO. JR. 
P. 0. Box 10204 
Birmingham, Alabama 


July 1, 1987 


Mr. Charles E. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD (P) DARS 

c/o OASD (PNL) (MNRS) ROMM 3C841 
Pentagon 

Washington, D.C. 20301-3062 


Dear Mr. Lloyd: 


DIRECTORS 


BILL CATON. Chairman 
Sequoia Construction Co. 
Birmingham, Alabama 


DON GILBERT 
Active Builders 
Birmingham, Alabama 


BBSPfNS 


Brice Building Co. 
Birmingham. Alabama 
BILL ROWELL 
Brice Building Co. 
Birmingham. Alabama 


JOHNNY HUTT 
Hutt Construction Co. 
Tuscaloosa. Alabama 


BOB NATHAN 
Johnson Contractors 
Sheffield. Alabama 
BILL PENNINGTON 
Moore Engineering A Const. Co. 
Birmingham. Alabama 
BOB BAST 

Rast Geniral Contractors 
Birmingham. Alabama 
BILLY SMITH 

Smith General Contractors 
Florence. Alabama 
BILL STONE 
Stone Builders 
Birmingham. Alabama 

BOB DEAN 

Sullivan. Long & Hagerty 
Birmingham. Alabama 
HIRAM McKINNEY 
Sullivan. Long & Hagerty 
Birmingham. Alabama 
GEORGE EDWARDS. NatT. Director 
Richardson Construction Co. 
Birmingham. Alabama 


You recently received a letter dated June 1, 1987 from Mr* Hubert 
Beatty, Executive Vice-President of the Associated General 
Contractors of America, with regard to DAR Case 87-33. Mr. Beatty's 
comments on the interim rule implementing the goal of awarding 5% of 
DoD contract dollars to small business concerns, owned and 
controlled by socially and economically disadvantaged individuals 
(SDB's) and the establishment of a "rule of two" regarding these 
set-asides. 

Please be advised that the Alabama Branch of the Associated General 
Contractors of America whole heartedly agrees with Mr. Beatty's 
remarks. We would like to urge you in the strongest sense to resend 
this interim rule, furthermore, we feel that it is in the best 
interest of all taxpayers that there be a national policy to award 
government projects to the lowest responsible bidder without regard 
to race or size. We, who are in the trenches on a day-to-day basis, 
are exposed to excessive government spending where the taxpayer's 
dollars are not utilized to the fullest. To continue to come out 
with additional programs, where we are not getting the most for each 
of these construction dollars, is just a bit too much. 

Thank you for you consideration in this important matter. 


Sincerely , 



Hagood 
:lve Dire 
Alabama Branch 



engineers 

architects 

surveyors 



LEE WAN S ASSOCIATES, INC. 



July 10, 1987 


Defense Acquisition Regulatory Council 
Attn.; Mr. Charles Lloyd, Executive Secretary 
OBASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 
Washington, D.C. 20301 

RE: OAR Case 87-33 

PL 99-661 

Dear Mr. Lloyd; 

I am writing to express my endorsement of the above-referenced 
Regulation. Lee Wan & Associates, Inc. is a Disadvantaged Business 
graduated from the 8(a) program in October, 1986. The newly enacted 
Regulation would enable an 8(a) graduate, such as ours, to provide an 
orderly transition from an otherwise sudden graduation syndrome to a 
semi -protected arena which offers opportunities in between full 
competition and no competition. 

We are looking forward to taking advantage of the intent of the 
Regulation to the fullest, and we are confident that a very useful purpose 
can be served through this effort. 

Yours^ry truly, 

^ 

Lee Wan, Ph.D., P.E. 

President 
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COMMITTCCS: 

appropriations 

BUDGET 

GOVERNMENTAL AFFAIRS 
SPECIAL COMM ITTEE ON AGING 
DEMOCRATIC STEERING COMMITTEE 


Mr. M. D. B. Carlisle 

Asst, to Sec'y. Defense, Leg is. 

Department of Defense 

Room 3E822, The Pentagon 

Washington, D.C. 20301 

Dear Mr. Carlisle: 


I have recently received the enclosed correspondence regarding a 
matter involving your agency, and because of my desire to be 
^IspInsiSrirall^nquilies, I would appreciate having your 
comments and views. 

Your early consideration of this matter will, be appreciated. If 
Lnvenient, I would like to have your reply m duplicate and to 
have the enclosure returned. 


Please refer to SF, 50-2 in your reply. 
With kindest regards, I am 


Most sincerely. 



LAWTON CHILES 


LC/ma 

Enclosure 
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REPLY TO; FEDERAL BUILDING, LAKELAND, FLORIDA 3S80I 



NATIONAL CONSTRUCTION INDUSTRY COUNCIL 

1919 Pennsylvania Avenue, N.W. • Suite 850 • Washington, D.C. 20006 • (202) 887-1494 
June 17, 1987 


The Honorablje Lawton Chiles 
United States Senate 
Washington, D.C. 20510 

Dear Senator Chiles: 

As you may know, the Department of Defense recently 
issued a regulation which dramatically changes the way in 
which DOD contracts will be let in the future. The new 
regulation was published on an "interim basis" in the May 4, 
1987 Federal Register and is entitled "Department of Defense 
Federal Acquisition Regulation." 

We are writing to convey our strong objection to the 
proposal. If our interpretation of the proposal is correct, 
the 90 per cent of construction companies in the U.S. which 
are by definition considered small businesses, will be 
precluded from bidding DOD-related projects for the next 
three fiscal years. Simply stated, that prospect is 
unacceptable. We cannot believe that effect was intended by 
Congress. 

The new rule will in most cases foreclose bid 
submissions from firms which are not defined as being small, 
disadvantaged businesses. In general, if DOD is aware of two 
such firms in the area (known as the rule of two), DOD 
contracting officers are directed to set-aside the entire 
project for the small, disadvantaged business community 
(SDB's). Only bids from SDB firms will then be solicited. 

Contracting officers around the country are now 
telling engineer and contractors, some of whom have built DOD 
facilities for decades, that they need not apply for the next 
three years. Accordingly, NCIC believes that hundreds of 
such firms will either go out of business or establish false 
disadvantaged fronts in order to qualify. 


mhers of NCIC: American Concrete Pavement Association - American Consulting Engineers Council - American Insurance Association - American Rental Association - American 
:<cn.d a nd Tra nsponation Builders Association - American Society of Civil Engineers - American Subcontractors Association - Associated Builders and Contractors - Associated Equipment 
nislrih|^^^sociated General Contractors of America - Associated Landscape Contractors of America - Association of the Wall & Ceiling Industries-Intemational - Construction Industry 
Muni^^Hkssociation - Door and Hardware Imritute - Mechanical Contractors Association of America • National Asphalt Pavement Association • National Association of Minority 
(."iilr^^^^ational Association of Plumbing Heating-Cooling Comractors - National Association of Surety Bond Produccis - National Association of Women in Construction - National 
Consifuctors Association - National Electrical Contractors Association - National Society of Professional Engineers - Portland Cement Association - Prestressed Concrete Institute - Sheet 
Motilt and Air Conditioning Contractors National Association - The Surety Association of America. 






June 17, 1987 
Page 2 


We have attached a series of questions to this letter 
which have yet to be answered. We encourage you to convey 
these concerns to the Defense Department and ask them to 
formally respond. Additionally, we have attached a recent 
editorial in the Engineering News-Record on the subject.. 

In the final analysis, this issue involves simple 
fairness. A "rule of two" should not become a rule of 100 
per cent. And yet that is the effect of the interim rule. 
Telling small businesses around the country to "go away" for 
three years, particularly in an industry which is in 
compliance with all Congressionally mandated utilization 
goals, cannot be sound public policy. 


If you have any questions regarding NCIC or our views 
on this policy, please call us at 887-1494. We would be 
pleased to meet with you at your convenience to discuss our 
position. 


Sincerely, 

Gc4g^ Ward 
Executive Director 



GW : Id t 


Enclosures (2) 


cc: American Consulting Engineers Council 

American Rental Association 
American Society of Civil Engineers 
American Subcontractors Association 
Associated Builders and Contractors 
Associated General Contractors of America 
Associated Landscape Contractors of America 

Association of the Wall & Ceiling Industries - International 
Mechanical Contractors Association of America 
National Association of Surety Bond Producers 
National Association of Women in Construction 
National Constructors Association 
National Electrical Contractors Association 
National Society of Professional Engineers 
Prestressed Concrete Institute 
Sheet Metal and Air Conditioning Contractors 
National Association 
The Surety Association of America 


Mr. Charles W. Lloyd 
June 1 » 1987 ■ 

Page Three 



product of competition. Competition forces business firms to seek 
the lowest possible cost methods of producing or providing service. 
The fair market price must be one arrived at through competition, 
not developed by in-house cost estimates and catalogue prices. The 
price estimating methods proposed in the interim regulations are not 
subject to pressure from, and conditions in, the marketplace and must 
not be used to develop a fair market price. 


The pressures to exceed the five pe;rcent goal are likely to influ- 
ence government estimators to inflate their estimates in order to 
provide SDBs with the opportunity to develop a non-competitive price 
within the protective ten percent statutory allowance. Not only will 
the pressure to inflate the "fair market price" increase the taxpayer's 
costs, but the subsequent contract award price submitted by the SDB 
in the absence of full and open competition will further increase 
the taxpayer's costs. 


Use of "Rule of Two" Will Set Aside An Inordinate Number of Military 
Construction Projects 


iii 


The use of a "Rule of Two" mechanism as the criteria for setting 
aside contracts for SDBs will force contracting officers to set aside 
contracts in numbers which bear no relationship to the 5 percent ob- 
jective. Experience with the existing small business Rule of Two, 
as contained in the FAR and the Defense Supplement to the Federal 
Acquisition Regulation (DFAR), bears evidence to the indiscriminate 
results of a "Rule of Two" procedure. 


In testimony on the Rule of Two before the House Small Business 
Committee last June, the SBA's Chief Counsel for Advocacy stated that 
the Rule of Two "is a convenient tool for determining when set-asides 
should be made." AGC agrees that contracting officers find the Rule 
of Two to be a "convenient tool" for determining when to set aside 
procurements for restricted competition -- a "tool" which, in construc- 
tion at least, has resulted in a near-compulsion on thie part of con- 
tracting officers to set aside nearly every construction contract 
on the agencies' procurement schedule. AGC is confident that exactly 
the same abuse will occur with the adoption of the "Rule of Two" for 
SDBs; that is, contracting officers will indiscriminately set aside 
any and every solicitation in order to meet and far exceed the 
"objective." 


An example of the problem that will result by the use of the 
Rule of Two as the criteria for determining SDB set-asides is the 
disproportionate number of contracts for restricted competition set 
aside by the Defense Department using the existing small business 
Rule of Two. In FY 1984, the Defense Department removed 80 percent 
of its construction contract actions from the open, competitive market. 
Of 21,188 contract actions, 17,055 were set aside for exclusive bidding 
by small businesses. 



Contracting officers are delegated the responsibility to determine 
acquisitions should be set aside for SDB participation. Contracting 



•Ymr Sttetai Smd» an mr aptdaUet'’ 



& THodeC 09^. 


1950 W. Rockland Street 
P. 0. Box 20918 
Philadelphia, Penna. 19141 


CONTRACT MANUFACTURING FROM DESIGN TO FINISHED PRODUCT 


324-1150 


June 1 2, 198 





Defe nse Acq ui si ti o n Reg ul ato r y I'u u nci 1 
ATTN: Mr. Charles VfLIoyd 
Exec uti ve Seer eta r y , U u As D ( P ) Uft RS 
c/o OASO (PS:L) (MaRS) 

Roorn 3Cs41 
The Perttagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd; 

! arn vriting to express rny support for the regulations that the Depar tmeut ot L'cterioe hao 
developed to reach its 5% minority contracting goal, in general, i think they represent a step 
forvxard and at least a good start! ng poi nt for goi ng ahead with i mplementation. i especiail y 
support the intent to develop a propos;ed rule that would establish a 1 Jk- ptefei ence Uifisrentiai 
for small disadvantage busine;ss in all contracts v/here price is a primary decision factor. 

However, 1 am concerned that several important questions have been overlooked in the published 
tariff! regulations. First, there are no provisions for subcontracting, becond, there is no 
mention of participation by Historically Black Colleges and Umver-sities, ano otner rninijMi.y 
institutions. Third, it is not clear on what basis ;advance payments will be available to small 
disadvantaged contractors in pursuit of the S% goal And finally, partial :set-asides have been 
specifically prohibited despite their potential coritribution to small disadvantage participation at 
DoD. 

! urge the Defense Department to addre:ss the above Issues quickly, and to move forward 
aggressively in pursuing the 5'^ goal set by law. 

Sincerely, - 




Elijah R. Medley 

PRESI DENT INDUSTRIAL COMMERCIAL and MILITARY SPECIFICATION 

MEDLEY TOOL MODEL COMPANY short and long run 

precision MACHINE - SCREW MACHINE PARTS - SHEET METAL WORK 
METAL FABRICATING WELDING, Mig & Tig - SPOT WELDING - SPRAY PAINT 
STAMPING - SILK SCREENING WELDMENTS 
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C.E. WYLIE CONSTRUCTION CO. 

General Building and Engineering Contractors 


8282 BUCKHORN STREET • SAN DIEGO, CALIFORNIA 92111 • 



PHONE (619)565-0912 






Reply to: 117 8e 
July 6, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington/ D.C. 20301-3062 
Re: DAR Case 87-33 



OPPOSE 

c E Wvlie Construction Co. of San Diego, California enforces the decision of 
tee ;S^ooia^ «neral Oonttactocs of America to OPPOSE the interim 
reoulations • Implementing Section 1207 of P ublic Law 99-661*. the National 
£nens“rtho riratlon Act" for Plscal f ear 1987 we ^ 

cannot feasibly achieve their goal of awarding 5 percent of military 
construction contract dollars to small disadvantaged businesses (SDB) . 

The interim regulations are not necessary nor authorized by Congress for 
Military constriction. Furthermore, the contract award to SDB firms at Prices 
not exceeding 10 percent of fair market' cost is neither necessary nor 
authorized. Finally, the existing small business Rule of Two 
“Rule of Two" procedure to bear indiscriminate results or 8u 
contract actions to be set-aside rather than the 5 percent goal. For these 
reasons we OPPOSE the " Rule of Two " set-aside for SDB. 



CEW/ccb 



2940 MARY AVENUE 
BRENTWOOD. MO 63144 
314/968-2569 


July 9, 1987 


Defense Acjquisiticai Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&PS) 

Poom 3C 841 
•Rie Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express iiiy ccmaem about the interim regulaticms 
that the Department of Defense has develc^jed to inpleroent the 5% 
minority contracting goal. Although the regulations are a st^ 
in the ri^t direction, it c^pears that a nuirber of inportant issues 
that have be^ overlooked. 

First, the regulations contain no eatress provisicais for sub- 
contracting. Second, the regulaticxis do not provide for the parti- 
cipating of either historically Black colleges and universities 
or minority institutions. Third, it is unclear <xi vhat basis advance 
payments will be made available to minority businesses in pursuit 
of the 5% goal. Finally, partial set-asides have been specifically 
prohibited despite their potential ability to facilitate minority 
business participation. 

T^s a minority business owner, I feel these eire inportant issues 
that should be addressed in order that we may survive. The programs 
originated under 8(a) provide a much needed assistance program for 
all businesses, and I therefore urge the D^artment of Defense to 
address these issues quickly and thorou^ly in the final regulaticais. 

Very truly yours. 




President 
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TEMPORARY PAVEMENT MARKING TAPES 



Contractor 


JUNE IS, 1987 


Miiiiixhiv 

A CAHNERS PUBLICATION 


TW/C&MONTHLYNewsof Mechanical Contracting: AIR CONDITIONING • HEATING • PIPING • PLUMBING 




E^an-Ryan 
signs first 
union pact 

SMW ends another 
limbach contract 


BY DIANA GRANITTO 

Of Contractor^ staff 
Phoenix, Ariz, — Egan- 
Ryan Mechanical Co. here, an 
open shop since it was estab- 
lished five years ago, has signed 
a labor agreement with the 
Sheet Metal Workers following 
a dispute in which the union ac- 
cused the company of being the 
alter ego of a unionized Minne- 
sota contractor. 

Egan-Ryan chose to enter 
(Him to Egan, page 19) 


TglONAl 

■t-4-nBIS^'^ 



Market slows, but not from tax law 


Market forces should cause 1987 
construction spending to slide 3% 


Despite pessimistic predic- 
tions last fall about the effects of 
tax reform on the construction 
industry, market forces, not tax 
law, will be the cause of a mixed 


BY ROBERT P. MADER 
O/CONTRACTORi Staff 


Subcontracts clarified 


New A-401 gives 
subs more rights 

Special to Contractor 
Washington — Newly re- 
vised “Standard Form of Agree- 
ment Between Contractor and 
Subcontractor— 1987 Edition” 
(AIA document A-401), just re- 
leased by the American Insti- 
tute of Architects, clarifies the 
rights of subs in regard to pay- 
ments, retainage and a number 
of other issues. 

Thomas J. Barfield, chairman 
of the American Subcontractor 
Ass’n’s AIA Liaison Committee, 
told Contractor that A-401 
has been written to parallel 
aia’s newly released “General 
Conditions of Construction 
Contract," commonly referred 
(Turn to A-401, page 28) 


Guide spells out 
scope of work 

BY DIANA GRANITTO 

O/CONTRACrORi Staff 

Denver — ^ Comprehensive 
guidelines for defining the sub- 
contractor’s scope of work ac- 
cording to local practices have 
been published by an industry 
group here. 

Called Subcontract Scopes, 
the document aims to clarify bid 
packages for both bidders and 
those receiving bids. It also clar- 
ifies work categories for archi- 
tects, engineers and specifiers. 

Use is! voluntary 
It is hoped that the voluntary 
bid descriptions will help “bring 
order to the sometimes chaotic 
(Turn to Scopes, page 21) 









and sluggish construction mar- 
ket for the next three years. 

“The reality is not as bad as 
forecast,” said Kermit Baker, 
director of economics, Cahners 
Economics, Newton, Mass. 

Still ^serious problems* 
“The pessimism that was per- 
vading the industry has not been 
realized. Still there are real seri- 


Proposals would 
revise downsizing 
in CABO code 

BY DIANA GRANITTO 

Of CONTR ACroRi staff 
Las Vegas — Intent on de- 
feating downsized piping and 
venting provisions in the 1986 
CABO One and IWo Family 
Dwelling Code, some industry 
groups are working within the 
code-change process. 

In a recent public hearing 
here on 1987 code amendments, 
the Texas State Ass’n of Plumb 
ing Inspectors proposed tables 
that would reverse some of the 
reduced pipe sizes called for in 
the plumbing provisions. 

BOCA supports changes 
Support for the changes came 
from a source that might sur- 
prise some observers: Building 
Officials & Code Administra- 

(Turn to Code, page 23) 


ous problems with the construc- 
tion industry,” he said. 

Most of the construction 
economy peaked in 1985 and 
started to slide in ’86, Baker 
said. Tkx reform just made the 
impact of the decrease more 
substantial. 

On most points, George A. 
Christie, vice-president and 
chief economist, F.W. Dodge, 
New York, agreed with Baker. 
Overbuilding and the 20% com- 
mercial building vacancy rate — 
30% in the southwest — will 
have more impact than tax re- 
form. 

Offices already weak 
“The office building market 
turned a year before tax re- 
form,” Christie said. 

For this year, total new con- 
struction is forecast to increase 
(Turn to Retail, page 22) 


New rule: 
tninorities 
get all bids 

BY DIANA L. AMREIN 
O/CONTRACTORi Staff 
Washington — Contractors 
were shocked last month to 
learn that only bids from small 
disadvantaged businesses will 
be accepted for Department of 
Defense projects until the end 
of 1989. 

Cited as a reason for this ac- 
tion was a Department of De- 
fense interim rule published in 
the May 4 Federal Register. 

Interim rule protects minorities 
This rule amends the Defense 
Federal Acquisition Regulation 
Supplement of the National De- 
fense Authorization Act for Fis- 
cal Year 1987 (Pub. L. 99-661) 
called “Contract Goal for Mi- 
norities.” 

Originally the statute, which 
was enacted in late 1986, per- 
(Tum to Minorities, page 23) 
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Job Log 


EPA tank regs 
offer promise 


BY JOHN A. SCHWEIZER 

O UT OF SIGHT but keep it in mind: Contamination of the water 
table by toxic manmade chemicals is a steadily percolating 
crisis throughout the world. The poisoning of our precious 
groundwater and aquifers jeopardizes the public^ health. Itls noth- 
ing less than an awful crime against nature itself. 

So, like it or not, the federal Environmental Protection Agency is 
proposing rigorous regulations designed to prevent leaks from the 
estimated 1.4 million (some say it’s 10 million) underground tanks 
in the U.S. that hold gasoline, diesel fuel and Lord knows what 
other chemicals. 

Does your shop yard have an underground tank for gasoline or 
oil? Do you know if it’s leaking? 

With about 84% of tanks lacking anticorrosive coatings, EPA esti- 
mates that somewhere between 5% and 20% are leaking to some 
degree. Most tanks have useful life of 20 to 30 years, but too many 
(Turn to Job Log, page 30) 
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\Imorities favored in DOD bidding rule 


(Continued from page I) 
lined DOD to enter into con- 
acts using' less than full and 
pen competitive procedures so 
lat th|^^cy could award 5% 
f it^^^Act dollars to small 
isai^^^Hb businesses. 
UnomPle interim rule, con- 
acting officers may allow only 
nail disadvantage business 
mcerns to compete for fiscal 
,ars 1987, 1988 and 1989. 

“I can’t quarrel with the go- 
:rnment’s 5%, but the govern- 
lent’s 100% is impossible," Joe 
Hughes, J.R, Hughes, Washing- 
*n, told Contractor. 

“On the surface it is disturb-., 
ig. Possibly [the interim rule) is. 

misinterpretation," Hughes 
lid. One hundred percent of 
lughes’ business is government 
ork. 

But Gregg Ward, executive 
irector of the National Con- 
Tuction Industry Council, a 
.‘deration of associations with- 
i the construction industry, 
oesn’t believe this is true. 

He said he has talked to sev- 
ral people at the Office of 
lanagement & Budget and 
one of them admits a mistake 
as been made. 


Code 


(Continued from page 1) 

>rs. BOCA is a member of the 
ouncil of American Building 
Officials. 

BOC^^^oresentatives en- 
orse^^^Bposals, said Julius 
‘alla^^^^pA staff liaison*. 
Fin1H|^mg on this year’s 
roposecT changes will take 
lace next fall. 


Local fights 

Meanwhile, plumbing con- 
actors, inspectors, unions and 
ther groups are battling to 
eep the code out of their juris- 
ictions. 

The reduced vent and pipe 
zes are being actively promot- 
d on a state-by-state basis by 
ie National Ass’n of Home 
Guilders, original proponent of 
le plumbing provisions (CON- 
RACTOR. May i, p. 1). 

When building officials who 
se the BOCA National Plumbing 
ode have asked for assistance, 
OCA has advised them to adopt 
te CABO One and IVvo Family 
welling Code without its con- 
oversial plumbing provisions, 
t least temporarily, Ballanco 
»ld Contractor. 

Rather than “bog down” the 
)de adoption process with 
ngthy, emotional debate, the 
rovisions can be considered 
‘parately for possible inclusion 
ter, he said. 

Further evaluation of the 
\BO code is expected over the 
jxt three years as BOCA takes 
‘.er Jul y 1 as its secretariat. 
BOC.^tf|^^tes every three 
:ars ^^^^Krnational Con- 
rend^^Hpilding Officials, 
irrent sWetariat, and South- 
n Building Code Congress In- 
rnational. The three groups 
’mprise CABO. 


Ward said NCIC’s concern is 
fourfold: 

1. This is going to have a dev- 
astating effect on those con- 
struction concerns which have 
traditionally done work for 
DOD. 

2. DOD is implementing an in- 
terim regulation before it has 
received public comment. 

"And we don’t think it^ a 
good way of doing business and 
may be in violation of the Ad- 
ministrative Procedures Act.” 


Normally, he explained, a 
rule is changed through a three- 
step process which involves: an 
advanced notice of proposed 
rule making during which time 
comments are invited, a pro- 
posed rule period of 60 to 90 
days for additional comments, 
and issuance of the final rule. 

3. DOD has not conducted an 
economic impact statement pri- 
or to issuing these rules even 
though the impact will be con- 
siderable. Ward explained that 


the Regulatory Flexibility Act 
of 1980 requires an impact study 
prior to the issuance of a pro- 
posed rule. 

4. NCIC has no objection to set 
asides for small, qualified, dis- 
advantaged businesses as long 
as the bidding process is fair and 
open to all parties, but in this in- 
. stance it appears that participa- 
tion by all other companies is 
foreclosed, said Ward. 

Has schedule meeting 
NCIC has scheduled a meeting 
with OMB to clarify procedural 
matters and to have Hughes ex- 


plain the impact of the interim 
rule on the construction indus- 
try. Hughes is a board member 
of the Mechanical Contractors 
Ass’n of America and MCAA's 
representative to NCIC as well as 
a member of the executive com- 
mittee of NCIC. 

And after the meeting with 
the OMB. NCIC may gel a meet- 
ing at the White House, added 
Ward. 

In the Federal Register report, 
the contact person listed was 
Charles W. Lloyd, executive 
secretary of the Defense Acqui- 
(Turn to Minorities, page 27) 
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I NATIONAL 

\ 1919 Pennsylvania 


CONSTRUCTION INDUSTRY COUNCIL 

Avenue, N.W. • Suite 850 • Washington, D.C. 20006 • (202) 887-1494 


June 17, 1987 



The Honorable Alan J. Dixon 
United States Senate 
Washington, D.C. 20510 

Dear Senator Dixon: 

As you may know, the Department of Defense recently 

frfe! 

Pede^rL^uief of De tense 

Federal Acquisition Regulation." 

We are writing to convey our strong 
proposal. If our interpretation of the P^^^POsal 
the 90 per cent of construction companies in the U.S. whici 
are by definition considered small businesses, will 
precluded from bidding DOD-related proDects for the next 
three fiscal years. Simply stated, that prospec uv 

unacceptirie.%e cannot believe that effect was intended by 

Congress. 

The new rule will in most cases foreclose bid 
submissions from firms which are Sf tio 

d isad V antcig ed businossGS. In gGnGralr ^ 4 , \ non 

such firms in the area (known as the ^ule of two) , 
contracting officers are directed to set-aside the entire 
oroiect for the small, disadvantaged business community 
?SDB's). Only bids from SDB firms will then be solicited. 

Contracting officers around the country are »'OW 
tellinq engineer and contractors, some of whom have built DO 
ffiiU?ies fSrLcades, that they need not apply for the next 
ttaeeyel?s. Accordingly, NCIC believes that hundreds of 
such firms will either go out of business or establish 
disadvantaged fronts in order to qualify. 



Members of NCIC: American Concreie Pavemeni Association - Contractors - Associated Equipment 

Road and Transportation Builders Association - American ^lety o ivi _ of America - Association of the Wall & Ceiling Industries-lniernational - Construction Industry 

Metal and Air Comtilioning Contractors National Association - The Surety AsstKtalton of America. 



Confracf/ng Company /nc. 


1730 Laclede Station Road 
St. Louis. Missouri 63117 
(314) 644-3993 

July 9, 1987 


Defense Acquistion Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
% OASD (P&L) (M&RS) 

Room 3C 841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations that the 
Department of Defense has developed to implement the 5% minority contracting 
goal. Although the regulations are a step in the right direction, it appears 
that a number of Important issues have been overlooked. 


First, the regulations contain no express provisions for subcontracting. 

Second, the regulations do not provide for the participation of either his- 
torically Black colleges and universities or minority institutions. Third, 
it is unclear on what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. Finally, partial set-asides have been 
specifically prohibited despite their potential ability to facilitate minority 
business participation, 

I urge the Department of Defense to address these issues quickly and thoroughly 
in the final regulations. 




ILTRONIX 


DEFENSE ACQUISITION REGULATORY COUNCIL 
ATT: MR. CHARLES W. LLOYD 
EXECUTIVE SECRETARY 
ODASD (P) DARS 
(P&L) (M&RS) ROOM 3C841 

THE PENTAGON, WASHINGTON,D.C. 20301-3062 
ATTENTION: MR. CHARLES W. LLOYD 

SUBJECT: DAR CASE 87-33 


Dear Mr. Lloyd: 

I am a woman, and the owner of a small, software company. We are 
9 years old and experienced in software for the military. Our 
reputation is one of excellence technically, and our costs are 
usually the lowest for the work we bid on. In spite of this, our 
growth has been very slow, because minority and 8A businesses can 
apply for the same work we do and receive contracts with little 
or no competition, in spite of higher costs and less expertise. 

Since there are only so many dollars contracted competitively by 
the Government, the amount that goes to 8A and minority 
businesses, reduces considerably, the amount left to other small 
companies. Therefore, I ask that this interim rule, DAR CASE 87- 
33 be recinded so that my small business, SILTRONIX, may have an 
e'gual opportunity to compete in the area of Government 
contracting. 

Thank you for your attention and efforts. 

Sincerely, 

SILTRONIX, 


o-wniu 
Hasmig B. 
July 9, 1987 


cc SENATOR, ALAN CRANSTON 
SENATOR, PETE WILSON 
CONGRESSMAN, JIM BATES 
CONGRESSMAN, DUNCAN HUNTER 
CONGRESSMAN, BILL LOWERY 
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HOLGREEN DISTRIBUTORS, INC. 


Post Office Box E 
Henderson, North Carolina 27536 
Telephone: (919) 438-2888 





Quality Products at a Reasonable Price 


n 


President: Ryland L. Holmes, Jr. 
Secretary: James P. Green, Jr, JD 
Treasurer: James P. Green, MD 


July 6, 1987 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 

Room 3c 841 
The Pentagon 

Washington, D.C. 20301-3062 


Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations that 
the Department of Defense has developed to implement the 5% minority 
contracting goal. Although the regulations are a step in the right 
direction, it appears that a number of important issues have either 
been overlooked or need revision in order to maximize the 

» ectiveness of the goals program. 

St, in section 252.219-7006 part (c) , on page 16267 in the May 4th 
Federal Register, a manufacturer or regular dealer is restricted to 
other SDB's only, in the puchase of its end items that are needed to 
perform a contract let under these regulations. This would totally 
eliminate otherwise qualified SDB*s from participation in this program 
due to the limited number of end item SDB manufacturers in certain 
product and service areas. I understand the reason for some sort of 
restriction, but I feel that program integrity can be maintained 
without jeopardizing effectiveness, by limiting end item purchases to 
small business concerns only as it is currently handled in the small 
business set-asides. 


Second, the regulations contain no express provisions for 
subcontracting goals for DOD's prime contractors. This would be an 
extremely significant inclusion, since the subcontracting dollars that 
are available in some states, either equal or surpass the direct DOD 
contract dollars that are regionally available. Also, the prime 
contractors are not usually as strict in their qualification 
procedures, as it relates to such things as financial responsibility, 
and therefore can add to the growth of a wide range of SDB's that 
might have difficulty qualifying for direct contracts initially. 

Third, it is unclear on what basis advance payments will be available 
to minority businesses in pursuit of DOD contracts under this goals 

• gram. It is of utmost importance that these procedures be 

rified and that the availability of advance payments be maximized 
because the number of SDB firms seeking to help DOD fufill its goal 
viii be in direct proportion to the ability of those firms to obtain 

interim financing for contract compliance. 


Finally, partial set-asides have been specifically prohibited despite 
their potential ability to facilitate minority business participation 
This would be a disasterous mistake for the program. Afterall, the 
goals program, as I understand it, is designed to maximize, not 
prohibit Small Disadvantaged Business participation in DOD 
contracting. 

I urge the Department of Defense to address these issues quickly and 
thoroughly in the final regulations. 


Sincerely, 



Inland L. Holmes, Jr. 
President 




cc Senator Terry Sanford 

Congressman David Price 
Congressman Martin Lancaster 
Congressman John Conyers " 


CONGRESSMAN JOHN CONYERS, JR. 

First District, Michiga 


Contact; Glenn Ivey 

(202) 225-5126 


MINORITY SET-ASIDE REGULATIONS; THE BATTLE CONTINUES 

WASHINGTON, D.C. — Congr essroan John Conyers, Jr. (D.-*Mlch.), a 
senior member of the House Judiciary and Government Operations 
Committees and a member of the House Small Business Con\mittee, 
has been appointed chair of the Congressional Black Caucus 
working group on set-asides for minority businesses which met, 
with Defense Secretary Casper W. Weinberger. He also chaired a 
day long Washington Brain Trust meeting hosted by the Minor ity 
Business Enterprise Legal Defense and Education Fund. 

Congressman Conyers then issued the following statement: 

"Congressional Black Caucus chairman Mervyn Dyraally has appointed 
me to chair the CBC working group on minority set-asides. 

Pursuant to that I have undertaken a series of initiatives on the 
Defense Department minority set-aside regulations, set aside 
regulations for other federal departments and agencies, and 
oversight in hearings of proposed Small Business Administration 
reform. Minority businesses need to know about important recent 
developments in this area. 

"Secretary Weinberger's agreement to meet with me and other 
members of the Congressional Black Caucus was a positive gesture 
on his part, an indication that our concerns will be heard in the 
Department. We expressed to him during the meeting that the 

Xnt0riin fin^l rp^nl;^^^onc a uu 1 


For Immediate Release 
Thursday, June 18, 1987 
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TRf/TfiR 

2505 N. 2Ath St, /M06B 
Omaha, NE 68110 - 2118 
402-^51-6110 


Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd, Executive Secretary 

ODASD(P) BARS, c/o 0ASD(P&L) (M&RS) , Rm. 3C841 
The Pentagon, Washington D.C. 20301-3062 


Dear Mr. Lloyd, 


Our firm is generally pleased that the interim rules for DOD ’’Contract Goals 
for Minorities" have been implimented. However one of the areas of concern 
that could be addressed in the rules are that there could be a word change 
that would give more flexibility to the 5% setasides. It seems that if 
latitude were given to having an alternative to using areas where there 
might only be one SDB in that particular field of endeavor. This could 
be accomplished by changing the use of ’’rule of two" to reflect that 
also SDB’s in areas of small participation could be used in the 5% 
set aside if there neotiated price is within 10% of the FMP. This could 
be done as shown by this excerpt; "whenever the contracting officer 
determines that offers can be anticipated from two or more SDB concerns 
or that the contract award price will not exceed fair market price by 
more than 10 percent." 

Also of note that we have some comment on is whether or not the remaining 
contract goal amounts will be carried over for inclusion in the dollar 
amounts to be awarded in fiscal 1988 and 1989 being that the date of 
implimetation was so late in the fiscal year to have been effective. 

Thank you for your time and we hope to be involved in DOD purchasing. 


Respectfully, 

a?. jK. 

Von R. Trimble, Jr. 
Contract Officer 
Tri Star 


7/9/87 



July 7, 1987 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 

Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations 
that the Department of Defensel has developed to implement the 5% 
minority contracting goal. Although the regulations are a step 
in the right direction, it appears that the following important 
issues have been overlooked. 

1. The regulations contain no express provisions for subcontracting. 

2. The regulations do not provide for the participation of minority 
colleges, universities and institutions. 

3. It is unclear on what basis advance payments will be available 
to minority businesses in pursuit of the 5% goal. 

4. The partial set asides have been specifically prohibited despite 
their potential ability to facilitate minority business partici- 
pation. 

I will appreciate hearing from you at your convenience. 



President 

KPY/tn 

cc: Congressman William L. Clay 

2470 Rayburn Office Building 
Washington, D.C. 20515-2501 


CHEMCO INDUSTRIES, INC. 

4B88 BAUMGARTNER RD. • ST, LDUIS, MISSOURI 63129 • 314-846-1888/800-846-4236 




Federal Re^sler 7 85 / Monday/ May 4, M87 / Rules and 


16^ 


" 5 95.207 ^(«/C Rute 7 ) On what chann^: 
,;-may. I operate? 

{a} Your R/C station may transmi^Jj- f 
only on .the following channels ^ 

(frequencies): ' ^ . ^ v 

(ij The following channels may be 
used to operate any kind of device . 

object or apparatus* except an R/C 
transmitter), including a model aircraft 
' device (any small imi^tion of an 
aircraft) or a model surface craft device 
(any small imitation of a boat, car or ^ 
vehicle for carrying people or objects/ 
except aircraft): 26 . 995 , 27 . 045 . 27 i) 95 . 
27 . 145 , 27.195 and 27.255 MHz. 

( 2 ) The following channels may only 

be used to operate a model aircraft 
device: 72 . 01 , 72 . 03 , 72 . 05 , 72 . 07 , 72 . 09 , ' 

. : 72 . 11 , 72 . 13 , 72 T 5 , 72 . 17 , 72 . 19 , 72 . 21 v^ , ;: : " 
'^:^ 72 : 23 /«:Z 5 ^ 72227 ;. 72 J»; 723 i; 7233 ,.it;^;| -v 
3 ; 72 , 35 , 7237 ^ 72 , 39 i 7241 . 72 . 43 ; 7 ^ 45 / i 

m2A7,7ZA^2:Sl,7ZSS:7Z^,7ZSm:^ r 
72j65, 

i;^Z7X:X 

^ 72 . 83 ; 72 .^ 7ZJS7, 7Zm, 72 . 91 , 79 « 3 . 
^- 72 ;S 5 ; 7 l 97 and 72 .^MH 2 ./’ ' 

( 3 ) The follow^ channels may oh^- ^ 
be used to bper^^ mode! surface ci^t 
device :^. 41 , 75 ^ 3 , 75 , 45 , 75 . 47 , 75 . 49 ^ 7 
75 . 51 ^ 75 . 53 . 7555 , 75 ;S 7 . 75 . 59 , 75 . 61 , V ^ 
75 . 63 , 75 . 65 , 7 & 67 :/Z 5 m 7571 , 75 , 73 ^^ V 
75 . 75 , 7577 , 7579 , 7 ^ 1 , 75 . 83 , 75 .^ • . > 
75 . 87 , 75 . 89 ^ ^. 91 . m 93 , 75 . 95 , 75 . 97 and ^ 

. . 75.99 MHz. :* .. :T :i; 

^ ( 4 ) Chann^a ^ and 7 ^ " 

iMfte may alsobeji^ IX//.- 

‘ 2 model akcral^^ ayibodei siuface^;- 

crah device until p^(»mbe^ 20 . 1 ?^^ 

( 5 ) Channels 72 ^,^^^ 

^_ 75.64 MHz may ato ^ used to operate u 
a model aircraft deyfee until becember. I. 
■ 20 . 1987 . 


_IeI (Reseryjsd.);/ 


jFR Doc.87/9^1Rledt^^ 

/..aUJJ^'CODE i»7l« • -“.r "*- 


(DFARS) to implement section 1 207 of 
the NalionaliDeiense Authoriza ion Act 
for Fiscal Year 1987 (Pub. L. 99 - 4 ^), f 

•entitled ^'Contract Goal forMintirities.** 
The statute pennits DoD to enterinto ■ 
contracts using less than full and open 
;€X)inpetitjve prooedures, nrfaenpractical ; 
and necessary to facilibite adhiievement ' 
of a goal of awarding 5 percent ^4/ 
contract dollars to small disadvcintaj^d . 
business (SDB) concerns during F Y 1967 , 
1988 and 1989 , provided the coni; ' ict 
price does not exceed fair markc 1 cost 
by more than 10 percent. The ini ? rim 
rule implements the statute by n < (uiring 
that contracting ofiiders set asid .‘ i v 

acquisitions, other than ismafli|m 
conducted under proc^ures of J^derd 
Acquisi tion Regiilaticm {FAR) P£ it 13 , 
rfbr exclude cbsipethRm ampng/^B 2 
conce^, ariienever the oantractiiig ^ 
officer determines that oifracanJM v^X- 

;cpnc€^ aj^ llmtdia 
prioe Wni not exceed f&dr 

DAtES: Effective bate; June i, lif 7 , • - 

(effective for all soOdtaiUoiis ^ on 
or after June 1 , 1967 )." / i X !X>: v 
- . Comment Date: Comments coiv^n^^ 
the intdim rule must received bn w 
before August 3 , 1987 , to tec^ 
in foimuiating a &ial i^e. i^ea^ cite • 
0 AR Case 67 -^ maU corresptmdenc^ 

^dated tbth^ subjects. ^ 

ADDRESS; Inteiosted partly shoidd 
submit «mU^ I J 

Acquisition Re^ator^ Council, AliTN: 
Mr. Charles W. Upyd, Executive 
>Secretary. ODASD (Pj BARS, b/o OA^ 
2 |P&y (MfidlS).iitb^ 

Pentagon, Washingion, DC • 

TOR FURTHER INFORMATtOH CONTACT: f 
Mr. Charles W. Uoyd, Executive ^ ^ -f 
Secretary. DAR Council, ( 202 ) 8 ^- 7566.2 
^.suwiawErn-ARV iHFOfRWE^^ 2 


:,the present rule addresses, achieyemenl 
of the^gpal as it pertains to V 

concerns; trtheraspet^^ , 

>wi!l be addressed in subseqjient / X 

:,iMuances. 


■ lie inleiim nOe fs^t^ ; 

.•.TtWD7vi^^ : Xl/rf 

concerns, which is similar iii ^proach 1 
: ’ to long-standing criteria used to -X 1 
determine whe^er acquisidotis should ^ 
"be set aside for small businesses as a ~ 
class. Specifically, whenever a 
contracting officer determines that 
competition can be expected to result 
between two or more SOB concerns, and 
.r ^at there lea reasonable expectation 
that the award price will not excebd fait 
market price by more than 10 paa^nt - 


'^^reseryeihe: ecqipsiS ibr 2 exd 3 ^ 
competition ambng/^di The 

. rule provj^s gui d aame 
\;£ommeTv£^a^mes^l^ 2 


A-Badcgronn^ 


DEP ARTMEmr OF DEFENSE 


^CFRP^ 


^partment Of Defense Fbc^al * ^ 

Acquisition Hegulatk^n Supptemeist; . 
wnpiementatJon of Section1207of- 

XRsadvanlaged Buclness Concerns . , 


agency: DepaH^ent of Defense (DoD). 
action; Interim rule and request for , 


Ttifdiw^v; The Defense Acquisition > 
Hegulatory (DAR) GouncU invites pnbhc 
^tn meut concemirtg an inierim ntle - 

ending the Defense Federal * /X ^ 

Regulation Suppl^^ : :: 


;v -As sirnimarized above, se^ r- X - ^ 
/ 1707 (a), Pub;^ 99^61 established ma I? ^ 
objecdve that 5 percent ,2 

: combined Dob c 

r .procurement; r^ea^l^ deydopm^C ^ 
[test and evaluation; constnictioh; and, ; ; : 
operationand maintenance) for ¥f 

/ contracts and subcontracts awarded 
during EY 1987 :thr 6 ugh FYT 989 , be r" SI 
entered into with (Ij sma ll 
disadvantaged bustoess (SDB) Concerns, 
( 2 ) historically Black colleges and - 
/universities, and ( 3 ),minpiity ' 

; institutions.JTo facilitate attoimneiit bf 
. that goal. Congress permitted DoD, in 
Section 1207 (e) to use less then full end 
open competitive procedures.in - 
ewardingcontracts, provided contract 
prices do not exceed fair market price 
by more than 10 percent. The scope of - 


^/^seiyatton, ^ ^ 

/2 aoughf’ announcement to ensure thaf 
comx>etitibn is enhanced While also : " 
; ensuring that npn-SDB coricerns.are not 
2 niisled in incurring bid or proposal ccmls/ 
; ^However, should effectivecQmpetition 
/ not materialize or pricing exceed the 10 
; . percent factor, guidance is provided to 
■/ the centra ctmgbffi^^ concernh^ ... : . . 
/Withdrawal of the set-aside. 
order to ensure 

m are nblpenalized 

yby theb»W^ it - 

2 /; was d^ldrf n<^ to/ap]^ 6 DB ifelt-asides 
To small pun^a^ conducted tmder 
Part 13 procedm^, ch 

2 hbavy reliance is i^ced in ensuring that 
' small businesses as a class receive a 
JXf® 4 !.PTOportion of DoD conh^act dollars* 

" This approadi should tend to reduce 
hnpacl upon non-SDB small basm^ 

’ resuitirig^i^^ the .neW 
/pvfMalitdting^^a^^ : 

established by Congress. •; ;; X/ 


- B. Regufolory llexibiH^ X 


i.:.^econqitoc. 1 mpact upon 2 asubstantiai . 
///huraber of small businesses, within the 
//meamng of foe R Heidbility ^ 

f//Act of 19&0 , 5 UiS-C 601 et ,^a^ aito.dn - 
n iti al Regulatory Fle^dbfoty Analysis is 
. deemed nece^aiy. However, as another 
proposed Tule will be issued Shortly, 
j affecting foe same topic, foe DoD has 
^-r^etermined ilmti^ necessaiy to delay 
i'f/^praparalipn of that analy sis, under - 
authority of 5 U.S.C. 608 , in order tbat 
^ : foe cumularive impact of bofo TOles 
■ might be considered. The initialinalysis 
will be provided to the Chief Counsel for 
- "^Advocacy, U.S. Small Business 
- Administration, at the time of , / 
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il-ve 




publicatlbn of the referenced proposed 
rule. Cohunents are invited. ; ; 

r. U; Comments from small entities 
■/: concerning DFARS Subpart 219.8 . 

r.alsb be considered in accordance with 
Section 610 of the Act Such coniments 
^ must be submitted separately ahd?i^te . 

. DAR Case 87-610D in correspondence, 

C, Paperwork Reduction Act • 

“ f "; The interim rule does' not impose ‘ ' 
information collection requirements 
within the meaning of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501%t 
seq., and 0MB approval of the interim 
^ _ rule is not required pursuant to 5 CFR . 
:r;/44tart 1320 et seq. - 


(i v) Enter Code 4 if the .award was 
totaUy set-aside for Bmall’disadvantaged 
businesses pursuant to 219.502-72. U ? 

, (v) Enter Code 5, if Ae award w 
made to a small disadvantaged business 
.pursuant to 19.7001 an. award wasmade:. , 
: based on the appUcatkrn bfa 
differential. If award was made to a : 
small disadvantaged business concern 
without the application of a price _ 
differential (i.e., the small . 
disadvantaged business was the low 
offeror without the differential), enter 
Code 3. 


.^V (d)^$k^'Wheir 

racqiusitinn provides^t^ totalsmallp: " ; 

. disadvantaged business (SDB) sebaside 
uhdeCS08.203 (S-72), state: “The i 
proposed contract listed here is a lpO 
; peirantsmaU disadv^taged busm^ 
;f«et^^de^X>&eTB frbmcfancehvs other ' ^4 
than small disadvantaged business 
concerns are not solicited.** 


S- D. Determination to Issue an IntexiiB^J ^ 

' " ^Intmterlo aciueve the Sper^^ . " 
^ ^ Coii^ess dining 

''^l|55g||;^Dob has detbr^^ 

cmrtpeHiiig oBasms .eidiS tQ J 
(hafiges 

procedines hav^ 

V^been deternuned inadequate to 8 
P XigS J lyhe prescribed gpdir Comm 

response to ftis^otic^ be ^ 

§ ie valUa^ 

. r-Tevisions'to this.iiile.’i'' ■’ / 


of S^jectsld^ era ^rts 2^29S« 
^S06,: Z19i and 


•j)ronireiUerit.’^^':f : 






^lfi&^i9.and252 :are;amenaed iist6\\&y^ 

T^ authority mtatiohTbif>48 Cra 
piL^ELir PUrt 8 204,205^2^^ 252 dbntinues 

P" to read as follows:^; — . 


Authority: 5 U.S.'C; 301, 10 U.S.C. 2202. DdD ' 
'.Directive, 500a35.and.DoD FAR Supplement . 


i^PAirr204r:lq0W 

"WATJCRS 


^ : (f) Part E, DD Data " 

elements E2-E4 showh^below are to be 
reported in accordance with the 
. appropiiate^lepartmehtal^^^OT . ‘ 

JnstxuctioiiB. . ‘ ^ 

\. {iyiteih El, Ethnic 
lawaiai^ was madeip a snuiil 
Chsadvantage^ biisterafinnv^ 
ri^ntraxrtor Bubm 
iteqoir^hy2S2^BT7^ 
below ^ich corresi^ to the ethnic 
-"l^OTip of the contractor. - ' V: ~ ; ” 

•; Aif the contractor - ^ 

categbrizeB ^e:firm'B o^ed by : 

Asiah4i^an::^ ' r: j 

. (iiJFnter Code B if the contractor ' 
categorizes the fim a^ being pwhed by 
Asian-Pacificjf^ iy. 

i^^'^ui) Enter Gbdet} if the cohhSctOT^I^ 
^categorizes the finn aabeing q^ 

^laA Ammpa^^ 

P tf fliS; ephb^ 

-categorizes the firih as being owned by - 
J Hispanic 'American^ 

^:^v] Enter CodeR if the cbhtr^or 
^ategoiizes^e fim as beifig bv^ed by 
NaUve Americans." ^ 

- fvi) Enter Code F if the contractor ^ 
“categorizes the fir^ owned by 

other minority group Americans. , 
yy(2} Reserved iBT.OSIXr^v, 
j^.(3)ReBcrvedior^ ^ \ 

^ 1(41 Reserved for OSD. V 


„ (d) (S-73) When the proposed : / ^ . I 
acquisition is being considered for 
possible total small disadvantaged 
business set-aside under 206.203 (S-70), 
state: “The proposed contract listed herr 
is teing considered for 100 percent eet^^ 
aside for small disadvantaged b^^ess 
(SDB) concerns. Interested SDB% 
..concerns should, as.eariyias possible 
'^,but riot later thaii 15 daya of ^ismotice, 


proidding to &e contracting ripce above 


.^px3sitive.Blatemeiri of rihgUrifi^ 
sinaU serially and econpiriical^ ;:;f ' ^ ‘ i 
' disadvantage business concem;i^ If 
adequateinterestis riot received from ; 
SDB concerns, the solicitation:vn^^ 
issuedas p . ^ ^ f eirtef %asis for 
continuh^the aciiuiBiriori^ e.g. lpO^ • " " 
smaUfbusihes^ set-aside, Uni^trkted, 
100 % small business set-aside with > 
evaluation preference for SDB concerns, 
\etc;) without further notice. Therefp 
replies to this notice are requesied ffbrn 
~ types busines s* tc 

be solicited in the event^a53^ seNaside 
is not me®» e*g., all srnall busiiWB^-^ • 

~ concerns, all business coricerri8,;e^^ as 
: well as frbni SDB cbheems.’* ^ V 

PART 206— COMPETITION / ^ 

REQUIREMENTS 


5.rWnew Subpart 206.2, consisting of 
sections 206.203 and 206203^7Qi7is - 

added to read.Mh^ws: 


^^£^.^cUoh 204.6 is fended 
r^^add^lafctiie end of 

and before “Code A“ in paragra|ii 
i;£(d)(9) tKeaenteridB^*Small 
tTDisadvantaged Business sebasides W^ 

2: %ti8e Code -KrSet-aside^^^^^^^ the r. 

i3>eriod at the end of paragraph (e)(3)[iii) "- 
: to a comma and adding the words , 

• “unless the action is reportable uriSef ’ ■ - 
code 4 or 5 below."; by adding ~ - 
- paragraphs (iv) and (v) to paragraph 
; “ (e)(3); and by revising para 

read as follows: \ ; - ; ; - “ ' ■ 


PART 205— PUBUCIZING CONTRACT 
.ACTIONS Ixic:.... ...... 


Subpart 206.2— Full and Openl; " 
' Coinpetition After ExclurioA^^ 
Sources- - : : \ ^ 


;:_3. Section •205.202 isjamenffedby^^ylL^ 
_adding paragraph (a)(4)(S-^70) to read, as 


'_2X>9:2tSi9 : bus h iess and 

labor surplus area concerns. T; . / : 


205.20^ ^ExcepUpi^^yl^ 

” (a)(4KS^70) The'exceptidri a^ 


5.202(a)(4) may not be used for contract- 
actions under 206.203-70. (See 205.207(d) 
(S-72) and (S-73).) ^ - , - ; : U - _ 


204:671.5 Instructions lor completion of 
ODFprrai aSO. , . ^ 


4. Section 205.207 is amended by ^ * 
adding paragraphs (S-: 

73) to read as folio Ws; " r r 




205.207 Preparation and transmittal of 

.synopses. 


^^Set-«Sldesfbr small “ ^ ? 

disadvantaged fouslness'coricema^ 

{a}T6"fuifiil the objbefive of Section - 
,bl207^:fHib* LrOSr^l, confracling ^ 
officers may, for Fiscal Years 1987, 198S 
. and 1989, set-aside solicitations to allov 
• only small disadvantaged business 
! concerns as defined at 219:001 to - ^ 
compete under the procedures, in 
r Subpart 219.5. No separate justification 
or determination and findings is 
required under this Part to set-aside a 
' contract actiop for small disadvantaged 
business. ^ ” -v ; v , y ' : % " 
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PART 219— small BUSINESS AND . 
SMALL DISADVANTAGED BUSINESS 
CONCERNS . 


6. Sections 219.000 anjd 219.001 are 
added immediately before Subpart 219.i 
toiread as folicms: ^ ^ , vvV 

219.000 'Scope of part ; ; 

(a) (S-70) This part also implements 
the provisions "of Section 1207. Pub. L 
99-^61. which establishes for DoD a five 
percent goal for dollar awards during 
Fiscal Years 1987. 1988 and 1989 to small 
disadvantaged business (SDB) concerns, 
and which provides certain 


controlled by o 

•? individuals, and (c) the majority of the 
earning of whidi accrue to such Boicially 
and economically diskdvantaged • 
individuals. . ' \ = 

.-[.^'Socially disadvantaged 
• means individuals Who have been • ■ 
subjected to racial or ethnic prejudice or 
cultural bias because of their identity as 
a member of a group without regard to ' 
their qualities as individuals. 

7. Section 219.201 is amended by 
adding paragraph (a) to read as follows: 

, 219.201 General policy. 


j {.Total SmallrBisadvarttaged Business; (SD6]< 
.••':"Sel-Aside 

-{DFARS 206.203^0) ' . J . 

Individual Contract Action Report' > 
^^40ver.525UJOO^ ^ rr, ■' ••■7^; 

1. Contract Number r--'*'' 

< 2. Action Date — — - — ^ 


Whole 

dollars 


J. • * - . ; , . , I uviiviai pvilwj. 

objective. ' ^ ^ :^r Pacing a fair.proporbpn of its 

/'V'" with:sinaB faiisixiess - v t • 

\ ( Concerns and small disadvsntaged 

■‘Asiap-lndian Ameriiam.** means a j£"€3j«sine8s section X207;, 

National DefenM?^^^ 

findia^]^^ • • feS Auft ori^ t iD n-i^ (Pub; fc89H66it -K 

«’£ -ff^tablished an olijefctive flnr 

vifJnited States citizen whose origins aid '^:^4^eparlmenl of Defense of^waid^fi 
in Japan, China, the PhiBppmes. ^ its contract dollars during 

Vietnam. Korea, Samoal^uam. the U.S.; 7l?*scal Years 1987, 1988, end 1989 to • ^ 
of tlw Pacific Islands, the^0^DBs and of maximizing the hurriberdf 
Northera Mariana Israhds, Laos, . ^ . i : such cohceriis participating in Defense 

C^bodia. or Taiwan^-f - ^ -prime contracts and subcontracts.Tt is ^ 

, the pplicy Of the Departoent Of Defense 
. taividuals, J; : to^trive to meelthese ob^^ 

, dis^yantege^^ . tthroueh the enhanced nsJof onti-oarh i ^ 


3. Total dollars awarded 

4. Total value of fair market 

price (See FAR 19.806-2) 

5. Difference ((3) immis<(4)) 


, B..A new Subpart 219.3,'^ crnifidsting^f 
;; »crion8 219i3(n;?219.3Q2^ai^ 

-.vaddedrto read. asToUows: ^ •' ‘ 

:Subp^ 2194)~Oe^^ 

^ A -f. * . . ■ - 


; to coinpetiB in t^^^ bdedpt^rise 


. ^Jfcpugh the enhanced use of outreach 
: technical assistance programs, 


: islmpaired diie to diniinish^ : r. , 

,;;o#ort)ffiitieito>btain^^ 

r jineidf business who;are Sot socially-^ i . -S > ‘ptal : 

’jdisadvaht^ed. SDB set-aside). In regard to technical v' - 

■S^i^MarkrtpsSpiy^b^^ Sf :: 

r'thif pwtrfair ? "Ct department’s policy to provide SDB J" ' 

based bn reasonable costs under nbrnial eoncernS technical assistance, to includb 
competitive conditions and hot on - . information about the Department’s SDB 

rlowest possible costs: Tor methods of ^pgram. advice about acquisition : ‘ 
determiiu^iair market price see FAR 'astnictio preparation; 

othCT jtssii^nco''*’ 

g;pNaS%ie:Ani^can.?meanfi; A^ftrif 3iTi^^^ ^aoc^ateDi 
Inmans, Eskimos, jAleutSi^^^a native; ? b .'fission. \ J i ■ ;*,r ..CblJi • , v .v 

*™.®™es8 concern,'” means a • v T . ; « slrtioh 7 m is 
. concern iadnding rtfl n fRlip t.H> -{hntfa V B- &ecuon_219.202-;5 is.a^^^ v 

“Independently ovimed and oberated:no»^^>^ 


bythe bffei»m ; 

' - (S^70) ti)Tj0fbe eligible fo^award : 
under 210502-72, an offeror must 
represent In good Tai thrlfaa t it i« 
^isadvapt^edbusine^ £ 

time of written self ceriificatipni f - 
_ (2)7rhe cmitractlngpffi^ 
an bff^r^^resentad^dn 
bid or proposaFttat it is'a 
>^^ariother offmor or in terpB f p 7 ?a t.ty . „ -r 
i. challenges the^bncern’s SDB < ? 0 ' 
?cpresehtationj'0r th^ contractli^'oTficef " 
Thas reasdh to question:the 
, represehtUtioii. Ill cointracfeg 
j jmUy presume that socially and ;" /* • - - 


.ccmcern Indudu^^ affiliates,:1hhtfe 
“Indepehdently ovwibd and operated, 

::rdomlabrtt1n-lhe field of bperatibn in 

7. which itM bidding bh,G6vemmertt : i i -- 

xontract8,and qMMed.as asmaU d 21S.202-S oOata eotlectbmanclreportino 
: snsmess under tne criteria.and size j - iregulremente. i. .-1-^ 

-■- -standards :in 13 CFR Part 121;ir7;r-~n--“-y ■. - '-'i; 

“Small disadvantaged business rSDB) 7,. Hi- w 1. • «w. V „ 7 H 

concem,”,a8 used in this part, means a ■ Contracting Ofiicer shall 

small business concern that (a) is at '. complete the following report for initial ; 

V least 51 pereentbwned by one or more of $25,000 or greater, whenever ; . 

individuaU who are both socially and 

^ economically, disadvant^ed. or a ■ .H. f^^®-5p2--72). ^is re ' 

publicly owned business having at least 7 ‘ completed within three days of 

51 percept of.ite stock owned by.one or . v.': oward and forwamed through. channels. 

, socialjyaind ecbhonucaUy . ‘ i.;; to the Departmental or Staff Director of 
disadvantaged individuals, -.{b) has ^8 .''•-Small and pimdvantaged Business 
management and daily, business Utilization. . - ' 


include Black Americans, M ; 
Americans. Native Americaik* Asian 
Pacific Americans. Asian Indian 
Americans and other minorities or any 
other individual found to be 
^ ^isadyahtaged by the.SBA pursuamt'^ 

. ^sectiba B{a J of the SmeU *, 

•Challenges o^^^ questibhsisohceniing 
- the size of the SDB shall be processed in 
£ accordance with FAR 19.302. Challenges 
; ^of arid questionsi^ceiM social 
^OTcconoiiuc;StBtus'of the offers 
_be processed in accordance with ^ 

, '219.3027^ iProtesfhiQ srnafi business 
--r^roserriation.'^- • v n 

, . (^7pJ i^testlng a SDB \ . 

' ropnesenferfto/j; (1) Any offeror or. other 
interested party may, in connection^^with 
a contract invol ving a BDB set-aside or 
'^theiMsa'involying awa to al^B " 
based bn preferential consideration, 
^challenge the disadvantaged businessi 
status of any offeror by sending or : 
delivering a protest to the contracting 
officer responsible for the particular . 
acquisition. The protest shall contain the. 
basis for the challenge together with 
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— ^ 52. Nc .5 y ,,.... .... ^ ^ 


ou j ^onaay, Ma i 

— i. „. SpCClfic rT ’ — ^ ■ ■ ■■ "' — ' — "™. 


/ "Vr:^ ^ provision at 252.7005 sw 

r - i and received by the contracUn«^?^v 6usinei» GdiibS: ^ 

aJose of iMisbe^ 

i ;; day after the bid B .SJf DisadCanl^ 

cratn^ih^'^ 210JW 1.;^^ 

adding at Ae 

p 'i j; ./ Unsuccessful offerors of the aDr.««nii ®“d ®f paragraph (cj the words ‘Thr 
i?F .: successful SDB offerorfel in ^ contracting officer is resnonsihlp f«f 


^ B Claim. 3^' provisions. ^ " qpiu — — - 

^ tlinSi'^"‘^®'‘*‘^apply r j^°®I^ent(in)elense acti^^^ bexonsideied 

/opcmiM? elate fAr «ie»oi«j Li j_ • . S_^"the^cond Mntpf%ftd» >\f 


*® "^'d "when" the 
vwords except SDB set-asides.V ■ 

“■‘®a .» "ad 

219.502-72 SOB set-asIde. 


':^»»KSawsSlsaiSSS 

Si^sPSSiaSwssastete 


saaaaag 

ip2g^^ti?|i^felilB'hbt ain%;^e 

^ officer . a defennmation underial 


officer - :. . :/ lir i- ^ ® defennmation under {al aw3^ 

_ %f?.Hpwing cheumstanca. „„ 




?wW®Wadip:BBAWoff> nerioH “® P®»> “ "onth? 

, Lp^^»SSfed|WSiM/;iiiiS»S^ diiHi^ KaSal Sre ?SJ”?^ ‘3' S^£,“^™dnt of a. award prlc” 

fe^BA® PParen successfin offerbi- at -"nn? l^’ aubjeef t^sinar Ef 0) «*■ 

|ilgl S^ ^g^^i^^33g<S'SS£Sl!JS^ ■ - . 

*yyi3^Si3;&.d^ 


noema. 

^K^i.- -r:. -:" accords™ i .^ a a.ww7-- 


" SE“«pessary to obtain 
U'°° “ anoordahee with (b»ir- 

notice in tl^avnonJr^ 


telW-PoyM^ ! “ *^ ^ ^‘"^'^®«rooeivedonaSDB8etaa«'dP “SV®“d capabffities kiW^ 

|v. j| . .. ^ determination has been 


‘nclnde a notice in the synonsib 

.pssssS'es' 


o 


Wednesday^ February 11^ 1987 

SBA Businessman of Year 
Award to South Countian 


The Small Business ad- 
ministration’s St. Louis dis- 
trict Minority Small 
Business Person of the Year 
award was recently pre- 
sented to Kamal P. Yadav, 
Ph.D., president of Chemco, 
located at 4888 Baumgartner 
road, Mehlville. He was cited 
“for outstanding achieve- 
ments in the American free 
enterprise system. ’ ’ 

Dr. Yadav, a native of 
India, came to the United 
States in 1961 where he was 
educated at University of 
Missouri-Columbia. After 
gaining experience and 
training in the chemical 
field, he founded Chemco in 
1975. 

The South County firm 
manufactures and distri- 
butes cleaning and mainten- 
ance chemicals to industries, 
institiitions and munici- 
palities in eight midwest 
states. It has been averaging 
a 30 i^rcent annual growth 
rate since its inception, with 
“almost all” financed in- 
terally. 

In 1M5, the firm acquired 
Easy Care Janitorial Supply, 
Carbondale, III, giving it 



Dr. Yadav 


access to the janitorial 
supply and related equip- 
ment market. 

Dr. Yadav and his wife of 
29 years, Sudha, have a son 
and dau^ter. They are both 
active in several charitable 
and social organizations. 

The honoree said he is “a 
strong believer in personal 
initiative and the free enter- 
prise system which is 
available to everyone in this 
‘land of opportunity’ . ’ ’ 
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tnade to sot-aside the;acquisition for^’ 7 
SDB the synopsis should so ihdicate^s^ 
;205^07(d)|S-^Z2)). 

i id) If prior to award under a SDB gifep 
aside, the contracting officer finds thai 
the lowest responsive, responsible offer • 

: ex^dstte fair market price by more^ '^ 
than ten percent, the set-aside will be • . 

. withdrawn in accordance with 

219.506(a). • • . 1 - 

15. Section 219.503 is amended by 
adding paragraph (S-70) to read as 
follows: 

219.503 Setting aside a class of 
acquisitions. 

If the criteria in 219.502-72 -5; 

; lmye,been~mel for an individual . ^ t 
J ac^uisidcm^tliexontr^ "" 

mthdraw cisS#(:| 


■ ^ adding paragrapbIS-71J.l^^ . 

. .vfollows: . : 

219.508 SoiicHation firovta^viis jmd 
contract clauses. 

. ^ ■ v' • 

i :.L: ^e CCTlrarting^ffice^ ^ 

' insert the clause at 252.219-7006, Notice 
^bf Total Small Disadvantaged Business 
'^Set-Aside, in solicitations and contracts 
for SDB set-asides (see 219.502-72). 

20. A new Subpart 219.8, consisting of 
sections 219.801 and 219.803, is added to 
read as follows: 

- Subpart 19.8--Contracting with the 
r Small Business Admini s tr atio n fthe v 
: . 8(a) Program) _ 

07?3TieDepartmeniofD^^ 


to extent^oasih^ 


for SDR'-i:r£“ • ’7T,2'S?ndM^'acBy^ regnireineiris ! 

>97?^ 219.504 ia ainerided-by- • - die t>usiness plans of 6Ia) / 

iadding to paragra^ ‘ 'rancernsv :77; - . 

/paragraph (1) and byMdeai^ - . ^ ^ 7' -'^' "7 ” 

^ ^paragraphs fll throaA;t41aii p»r.^«pa H^?^^ ^^ the 8(a) 

through XSJresp^fl^^ 7v: 

•'o' -foUbw8:-v.«==*-.oo.’--’-:';o;^^^^^^^^^ ■;„,■: >■“•?! ,■ (c) In ^ses where SBAiequeats 'r 

os.iin.' " ' 7 =■ , . , :filoUow-on support for the ihcumberit Sfa) 

: ■ '7%6dirnir^ 7'; 

.jr;o=j^4ffi'^S2£ff^§®5^-%?wi-r.'^^;S’o;:Ptheiwise{appiopriate, -and not be .- 

$^-asiae;-Wheh the ' 
requested for ;- 

■’•■=T?-^T£?Ql^ar;-flim.fliejhcunabCTt;g(a 'the 'Ss> 
l^lfddi^I^t^aph %pdding at ^l&aQqiiisitioh' SDB 


1tb:read ^^Bowsf 7 : ::; § y 
- Withdrawing or modifying set- ^ - 

■' . ;7'.( will,.- 

Wth of piice 

77:^i^'oas<mableBe8sui^^ 77^%^ 

respohsiye. responsible offer exceeds the 
7 :fair^^^^ than Ten 

' ’ ^ percOTt if die contacting officer finds 
Jpw responsive ifespoiisihfa 
j un dera SDB set-aside exceeds the fair 
7^:^^^kelpnceTy m 
7 the Contract 

. ,;iiwithdiawd^_:. -r'-. '7-. ’ ’,. 


77 7006 aire added tar^ 

"7 202.21^7005 ySmall disadvantaged 7 : 

" ^ business concern representation. 

Asi^ tlie7 

^7^"?ofew^g:pw in^solimtaiicms ^ 
'i^totheriA for imifi purchased i 

• „. when Ae contract is to be performed • ■ 
inside AeUnited States, its territories or 
jpossessions.PujBilpJJc^ 1 7 

of Ae Pa^c^la^ 

.^.District of Cpiimbim 

.7 Bisadvablaged Business Concern * ^ • 

>^^/7RepreseiitBtiiin v--- . 7 


: . . ' SectioD.j 2 i 9 . 507 ~.is added In r^d The Oft 

^ vipllpws: 77Vr 7 7 7 ._u . . .. !7^ 7 (^andiMrtifiesv as part ofite offer; A it 


' 219.507 Automatic dissbiuiion of a set- 

: ■■). "v. 

7 tTM 7 

.\^be8 mtpi^ . , V 

solicitation as a small business set ” ~ ~ 
aside. ' ■;.7 c ; 


XXX is, not a small disadvantage business ’ 
...^ concern. - -. ... -- -/..v ^ 

f 7 / th) -R^«senio2idn.iTh 
;v .A tenns of section 8(d) of the. Small Business 
7 ^ct, that hs. qualifying ownership faOs m the 
-following category: 

— — > Asian Indian Americans • ^ : 

il. Asian-Pacific Americans 


Black Americans 7 . ? 

- V Hispanic Americans ‘ * 7 

Native Americans y 

i O Aer Mmority -7_ •-■ • , ^ ^^7,, 

^ (Specify) - ; 

s ..(End of Provision) ^ ' . 

5252.219^7008 small r. 

disadvantaged business set-aside. 

As prescribed In 219.508-71. insert the 
following clause in solicitations and 
contracts involving a small 
disadvantaged business set-aside, 

Notice of Total Small Disadvantaged 
. Business Set-Aside ( IflBT) 

- - (a) DefiniUons. ^ 

“Small disadvantaged busine^ concern,-* 
P^aa used In thjb dau8e,ineans a ai^ 

:.^sine8s;i»hcenit}rat(l):katl^ 7. 
^ percent owned by one of inoieimdfltf^iuals 

- who are bo A socially and e<xmoxnicaily 
^ i ii M d i ^nte^A.dr a piAlicjl|f;iiM#B^ 

least J51. percent of stock owned 7 

^by one or iBoreodciaUy and ecohomicaliy^ 
;;disadvantaged Adividual8,(2j has 
/ management and daily business controlled 
• .by one or more such iiidividuals end (3) A 
ina joribir of Ae COTi^^ actrtm tp ' - 

. such sbdally arid economically' ^*-7 i ,7 ('.y 
A'sadvantaged mdividuals. • — ; r ,rr j; ■ 

7 “Socially disadvantaged .iiidlridu^^^^ 7 
ymeans Adiriduals whb;ha ve b^ 

1 t9.i*a5^1 or eAnic prejudice.or cultural bias 
” becan^^Aeir ideritity^ii:inmnb^}oTa ' * 
_group Withput ragard^^^^ 77 

P«^ividualb, - 

^ y^coomnii^^ disadv aimigej i 
"means sraafiy disadvantaged mdM 
;Whose ability to edinpete A‘Ae fi^e . ’ 
':onte^ri8e. system impaled due tg7i7; :; .' 
efiminished opportuniUes to obtain capital 
and credit as compared topA'ero in the same 
Ime of buriness who are not socially 
disadvantaged. '77 7: : T f •" ' 

(b) CenefaL ^ ^ - 7 _ . 7 :; 

Offers , are solicited only 
rdisadyahta^busmess ^ 

’ received from concerns* that are not small 7 
disadvaritaged business conceras shall be 
^considered nonresponsiye and Will be 7 
^rejected. -.7 7-7 7 7 77l7y77,.,.i, 7^:57, • . 
f f:(2) Anyav^aidTb^ 7 - .t. 

solid tation win be made to a smad T : 

disadvantaged busihess.ixmcerh7 1 :i i7’7 7 


Terinitsowhnan 


(nited States, its territoriesjandj ]^ 
be^mmonweal A of Puerto Rico, the 
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July 11, 1987 


Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd, Executive Secretary 
ODASD (P) DARS, C/0 OASD (P&L) (M&RS) 

ROOM 3C841, The Pentagon 
Washington DC 20301-3062 

Subj: Department of Defense Federal Acquisition Regulation Supplement; 
Implementation of Section 1207 of PL 99-661; Set Asides for Small 
Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

This is an addendum to our comments of May 30, 1987 on the 
implementation of the subject law by DOD. 

Please support the intent to establish a 10% preference differential for 
SDBs where price is a primary decision factor. 

Support the concept of partial set-asides for SDB’s. 


Sincerely, 


XT tf 


Delis Negron, Jr 
President 


■ I ACCESS INC. 

. 4882 OLD MOUNTAIN PARK RD. 

ROSWELL, GA., 30075 (404) 587-1234 



June 29, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) BARS, c\o OASD 
(P&L) (M&RS) 

Room 3C841 

Pentagon Washington, DC 20301-3062 


Dear Charles: 

Upon reviewing DAR case 87-33, I would like to commend the 
excellent work that has been completed so far. 

Thanking you in advance, 

I remain. 



Lance H. Herndon 
LHH:gfb 


Associated General Contractors of California 
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HEADQUARTERS 

3095 Beacon Boulevard 

West Sacramento, California 95691 

(916)371-2422 

FAX (916) 371-2352 
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8301 Edgewater Drive 
Oakland, California 94621 
(415) 568-8839 

Southern California 
2551 Beverly Boulevard 
Los Angeles, California 90057 
(213) 385-6031 

DISTRICT OFFICES 
P.O. Box 3259 
426 Broad\vay, Suite 202 
Chico, California 95927-3259 
(916) 893-1963 

1255 Post Street, Suite 814 
San Francisco, California 941 09 
(415)776-2054 

8301 Edgewater Drive 
Oakland, California 94621 
(415) 568-6174 

400 Reed Street 
P.O. Box 58032 
Santa Clara, California 95052 
(408) 727-3318 


5070 North Sixth Street, Suite 1 59 
Fresno, California 9371 0 
(209) 222-6262 
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3324 Sute Street, Suite dd 
Santa Barbara, California 93105 
"*]05) 682-6242 

1 Beverly Boulevard 
Angeles, California 90057 
213) 385-6031 


Empire Building 

204 North Broadway, Suite F & G 
Sanu Ana. California 92701 
(714) 547-6167 


255 North D Street, Suite 201 
San Bernardino, California 92401 
(714) 885-7519 


OFFICERS 
Al Shankle, President 
jerry Toll, Sr. Vice President 
Ed Ronchelli, Vice President 
Nian S. Roberts, Treasurer 
M. B, McGowan, Immediate Past President 
July 1987 Richard B. Munn, Executive Vice President 


Mr. Charles W. Lloyd 

Executive Secretary 

Defense Acquisition Regulatory Council 

0DASD(P)DARS 

c/o OASD(P&L)(M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


RE: DAR Case 87-33 

Dear Mr. Lloyd: 

By way of introduction we should explain that the Associated 
General Contractors of California is the largest regional con- 
struction association in the United States. Included among our 
over 2,000 members are contractors who probably perform over 90 
percent of all the Department of Defense construction in California. 
Because of that fact, we are very concerned with the regulations 
covered by the subject case. 

On June 1, 1987, you were sent a letter by Hubert Beatty of the 
AGC of America setting forth the specific concerns of our National 
Association over those regulations. As we concur with the positions 
presented by Mr. Beatty, we will not presume to burden you by 
repeating those positions in this correspondence. 

To supplement the arguments presented by Mr. Beatty, we would 
point out that our Association has developed specific data in 
California that show so-called "special preference" programs, 
such as set-asides, substantially increase the cost of construc- 
tion, while doing little to assist the intended beneficiaries. 

To support this contention we have enclosed a position statement 
previously adopted by our Association plus a document entitled 
"Impacts of Special Preference Programs on Public Works Construction. 
The latter publication summarizes the results of a comprehensive 
and independent survey regarding public works construction per- 
formed in California during 1986. We would encourage your review 
of this document and are in a position to provide with you much 
more detailed data on which this summary was based. 


Mr. Charles L. Lloyd 
July 6, 1987 
Page two 


It is our position that the restrictions on open competition contained 
in the interim regulations were totally ill-advised and represent a 
serious misuse of public funds. 


Very truly yours. 



Executive Vice President 


RBM/pg 

enclosures 


bxc: Hubert Beatty 

A1 Otjen 


ASSOCIATED GENERAL CONTRACTORS OF CALIFORNIA 


POSITION STATEMENT ON SPECIAL PREFERENCE PROGRAMS 


The Construction Industry Research Board (CIRB) recently completed an 
in-depth survey of contractors involved in minority and other special 
preference programs in public works construction. The Associated General 
Contractors of California (AGO believes the information contained clearly 
points out that special preference programs have placed an additional cost 
burden oh public construction far in excess of the questionable social 
benefits that may have been derived from these programs. 

The CIRB survey found that the restricted competition resulting from 
special preference programs added at least $43 million to the cost of public 
works construction in California last year. AGC contends that these 
expenditures are an inappropriate and wasteful use of tax monies, which 
already fall far short of most federal, state and local infrastructure needs. 
The survey also shows clearly that the intended beneficiaries of these 
programs, minority and women-owned businesses, are not being prepared to 
enter the highly competitive construction industry because of the 
preferential and subsidized access to public works contracts they receive. 

While AGC's position is that existing special preference programs, many 
of which originate at the federal level, represent an unconscionable waste of 
public funds, this Association also believes that minority and other 
disadvantaged businesses need and are justified in receiving special 


2-2-2/POSITION STATEMENT 


assistance to prepare them to compete in this risky industry. That 
assistance should take the form of a broad range of training programs under 
the direction of responsible public agencies, working in conjunction with 
established contractor associations such as AGO. In addition, programs to 
assist bonding, initial financing, and other forms of preliminary support to 
maximize the success rate of these firms would be an effective and 
appropriate expenditure of public funds. 

AGC of California also believes that affirmative action programs 
requiring the active solicitation and recruitment of disadvantaged firms as 
subcontractors on public works projects are appropriate and should be 
continued. Only the "quotas" and the near-total disregard of the responsible 
"low bidder" concept found in existing special preference programs should be 
discontinued as contrary to the public interest. 

Disadvantaged firms should and can have equal access to all construction 
markets, both public and private, but they will succeed only if they are able 
to compete. Special preference programs, with their excessive costs, are 
totally ineffective in preparing these firms to enter this highly competitive 
business. Only through comprehensive programs as described above will those 
needing special assistance be assured of an opportunity to succeed in the 
construction industry in this state. Special preference is nothing more than 
"welfare" and is not the answer. 


July 6, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 
the Pentagon 

Washington, D.C. 20301-3062 
Reference: DAR Case 87-33 


Dear Mr. Lloyd: 


You have been furnished the comments from the Associated 
General Contractors of America, signed by Hubert Beatty, and we 
wish to indicate to you our concurrence with those comments. It 
- is felt that further amplification on our part will serve no 
meaningful purpose. 


Very truly yours , 

GRANITE CONSTRUCTION COMPANY 



A. V. 

Vice Pre^/ident 


AVO : ssr 


Administration 

Box 900 — Watsonville, CA 95077 
(408)724-1011 



WEST TEXAS CHAPTER 

ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC. 



CHAPTER OFFICE: 4090 F SO. DANVILLE • P.O. BOX 5365 • ABILENE, TEXAS 79608 • 915/698-1000 


LUBBOCK OFFICE AND PLAN ROOM: 8212 ITHACA • P.O. BOX 53010 • LUBBOCK, TEXAS 79453 • 806/797-8898 


JOHN M. CROWE, JR. VIRGIL HUGHLETT 

VICE PRESIDENT -ABILENE PRESIDENT- WICHITA FALLS 

DAVID STEWART 

SECRETARY - TREASURER - ABILENE 


MICHAEL G. ENGLE 
EXECUTIVE DIRECTOR 
4090 F. SO. DANVILLE 
P. O. BOX 5365 
ABILENE, TEXAS 79608 
915/698-1000 


DIRECTORS 

DON BUNDOCK 
EXOFFICIO 

SANDY CHRISTIAN 

BROWNWOOD 

MARK CONDRA 

ABILENE 

JOHN W. COOPER, IV 

STATE DIRECTOR 

JIM BILL LITTLE 
BIG SPRING 


June 26, 1987 


Mr. Charles W. Floyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

C/0 OASD (P&L) (M&RS) 

ROOM 36841 
The Pentagon 

Washington, D.C. 20401-3062 


JIM PHARR 

LUBBOCK 


Re: DAR Case 87-33 


EARL ROSE 

lONAL DIRECTOR 


Dear Mr. Floyd, 


jIM ROSE 

NATIONAL DIRECTOR 
GLENN THOMSON 

LUBBOCK 

AUBREY VORDENBAUM 

WICHITA FALLS 


The West Texas Chapter of AGC is in full support or the en- 
closed letter from our national AGC office. We in West 
Texas hav/e Sheppard AFB, TX, Dyess AFB, TX, GoodfelloiAi AFB, 
TX, Reese AFB, Altus AFB, OK, and Ft. Sill, OK in our area. 
We are very much affected by your decisions and methods of 
procurement . 


ASSOCIATES 
DEAN HAGLER 

ABILENE 

JOHN BRAUN 

LUBBOCK 


Sincerely, 



President, West Texas Chapter 


THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

1957 E Street. N.W. • Washington, D.C. 20006 • (202) 393-2040 • TELEX 279 354 AGC WSH 

DANA HUESTIS, President JAMES W. SUPICA, Senior Vice President PAUL EMERICK, Vice President 

F, THOMAS WESTCOTT, Treasurer HUBERT BEATTY, ExecuLiue Vice President 


June 3, 1987 


TO: Chapter Managers 

SUBJECT : Chapter CoTTiments Requested — Department o*. Defense 3^ Set-Aside for 

Small Disadvantaged Businesses 


Each AGC Chapter is requested to cominent to the address in the attachment 
on this subject. Your written comments can be: 

o Your ow^n version of the enclosure or as much of the enclosure as you decide 
to use, or 




o A letter to Mr. Lloyd indicating your chapter's agreement with AGC's letter. 

Regardless of your choice, it is important to have maximum industry comments 
Vi the public record. 


As reported in Heavy— Industrie 1 Bulletin ^87—3 (May 8, 1987), The Defense 
Acquisition Regulatory Council (DAR) has issued an interim rule implementing a provision 
in the FY'87'’DoD Authorization Act which requires a goal of awarding five percent 
of DoD contract dollars to small business concerns owned and controlled by socially 
and economically disadvantaged individuals (SDB’s). The interim rule establishes 
a "Rule of Two" regarding set-asides for SDB firms. 

Although the interim rule is effective for all DoD solicitations issued on 
or after June 1, 1987, DoD will accept comments on the rule until August 3, 1987. 


Enclosed is a copy of AGC comments opposing the 
Chapters are strongly encouraged to submit additional 
August 3, 1987 comment period expires. 

Absent significant opposition from the construction industry, the interim 
rule will most assuredly become a permanent rule and thus add yet another inflexible 
special preference procurement program to the construction industry. 

Please send a blind copy of your comments to AGC of America. 

Sincerely , 

Hubert Beatty 
Executive Vice President 




"Rule of Two" set-aside provision, 
comments to DoD before the 


Enclosure 


THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS 


<*. ' ;r-f 


TTinTT 

THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

1957 E Street, N.W. • Washington, D.C. 20006 • (202) 393-2040 • TELEX 279 354 AGC WSH 
r'ANA HOESTIS, President JAMES W. SUPICA, Senior Vice President PAUL EMERICK, Vice President 

F. THOMAS WESTCOTT, Treasurer HUBERT BEATTY, Execulioe Vice President 

June 1, 1987 




Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD ( P ) DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
RE: DAR Case 87-33 

ear Mr. Lloyd; 

The Associated General Contractors of America regards the interim 
regulations implementing Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged 
invitation to further abuse of the construction procurement process 
and opposes the interim regulations for that, and the following reasons: 

1. The "Rule of Two" set-aside for small disadvantaged businesses 
(SDB) is not necessary, nor authorized by Congress, to achieve 
the goal of awarding 5 percent of military construction contract 
dollars to small disadvantaged businesses. 

2. The use in military construction procurements of the legislative 
authority to award contracts to SDB firms at prices that do not 
exceed fair market cost by more than 10 percent is not necessary, 
nor authorized by Congress, to achieve the goal of awarding 5 
percent of military construction contract dollars to small dis- 
advantaged businesses. 

3. The use of a "Rule of Two" mechanism as the criteria for establish- 
ing SDB set-asides will force contracting officers to set aside 
an inordinate number of military construction projects, far in 
excess of the 5 percent objective. A similar "Rule of Two" mechanism 
used in small business set-asides resulted in 80% of Defense 
construction contract actions being set aside in FY 1984. 




THE full service CO’SSTk'UCTIO^ ASSOCIATIO. FOR FULL SERVICE MEMBERS 


Mr. Charles W. Lloyd 
June 1, 1987 
Page Two 


Implementation of SDB Set-Aside Regulations Is Not Necessary Nor 
Authorized for Military Construction 

Section 1207(e)(3) of the National Defense Authorization Act 
for Fiscal Year 1987 provides the Secretary of Defense with authority 
to enter into contracts using less than full and open competitive 
procedures and to award such contracts to SDB firms at a price in 
excess of fair mar)cet price by no more than 10 percent only "when 
necessary to facilitate achievement of the 5 percent goal." The legis- 
lative intent is clear that only when existing resources are inadequate 
to achieve the 5 percent objective should the Secretary of Defense 
consider using less than full and open competitive procedures such 
as set-asides. 

While such restrictive procurement procedures may be necessary 
to achieve the 5 percent objective in certain classifications of Depart- 
ment of Defense procurements, such procedures are clearly not necessary 
in military construction. In fiscal year 1985 disadvantaged businesses 
were awarded 9 percent of Department of Defense construction contracts 
($709 million out of $7.9 billion). Clearly the 5 percent objective 
has already been achieved and exceeded through the full and open competi 
tive procurement process for military construction contracts. 

Applying the "Rule of Two" SDB set-aside procedures to military 
construction procurements is not only not necessary, but clearly not 
authorized by the legislation since such set-asides are not "necessary 
to facilitate achievement of the 5 percent goal." 

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent 
of Fair Marlcet Cost Is Not Necessary Nor Authorized for Military 
Construction 


Application of the legislative authority to award contracts to 
SDB firms at. a price not exceeding fair mar)cet cost by more than 10 
percent to military construction procurements is also not authorized 
y the legislation since the same condition is placed on that provision 
as is placed on the provision allowing the use of procurement procedures 
utilizing less than full and open competition; that is, the 10 percent 
price differential is to be utilized only "when necessary to facilitate 
achievement of the 5 percent goal." 

The routine and arbitrary use of the 10 percent price differential 
provision in military construction procurements will only serve to 
increase the cost of construction to the taxpaying public and yet 
bear no relationship to achieving the 5 percent objective. 

The ten percent allowance is nothing more than an add-on cost, 
to the detriment of taxpayers, particularly since the definition of 
fair market cost contained in the interim regulations is based on 
reasonable costs under normal competitive conditions and not on the 
lowest possible costs . This definition ignores the market realities 
of how prices are derived. Fair market prices are exclusively the 
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We have attached a series of questions to this let 
which have yet to be answered. We encourage you to conve 
these concerns to the Defense Department and ask them to 
formally respond. Additionally, we have attached a recen 
editorial in the Engineering News-Record on the subject. 


ter 

y 

t 


In the final analysis, this issue involves simple 
fairness. A "rule of two" should not become a rule of 100 
per cent. And yet that is the effect of the interim rule. 
Telling small businesses around the country to "go away" for 
three years, particularly in an industry which is in 
compliance with all Cong ressionally mandated utilization 
goals, cannot be sound public policy. 


If you have any questions regarding NCIC 
on this policy, please call us at 887-1494. We 
pleased to meet with you at your convenience to 
pos i tion . 


or our views 
would be 
discuss our 


GW:ldt 


Sincerely, 



Executive Director 


Enclosures (2) 


cc; American 
American 
American 
American 
Associated 
Associated 


Consulting Engineers Council 
Rental Association 
Society of Civil Engineers 
Subcontractors Association 
Builders and Contractors 
General Contractors of America 


Associated Landscape Contractors of America 
Association of the Wall & Ceiling Industries - 
Mechanical Contractors Association of America 
National Association of Surety Bond Producers 
National Association of Women in Construction 
National Constructors Association 
National Electrical Contractors Association 
National Society of Professional Engineers 
Prestressed Concrete Institute 
Sheet Metal and Air Conditioning Contractors 
National Association 
The Surety Association of America 


International 


ENfR Editorials 


Catch up on computers — or else 


Aichiiccls. and contraclors cnienng Heir rcspcc- 

livc disciplines in die early 1950s were probably more 
concerned wilh ibeir slide mles d.an the promise ol a 
seemingly complicaied lool dial could aulonwie lepeiiiive 
and ledious calculalions. If d icy stalled families wiibin die 
firsl five years ol ibeir careers, lliey could be grandparenls 
by now, liul in lliose same years, die lirsl commercial 
compuler has become a greai-grandparcnl lo die new nia- 
cliiiies on die markel. Such shaiply accelerated life cycles 
increase greatly the responsibility ol lliosc in consiruclion lo 
undersland and manage lliese powerful tools. 

Compuler users in oilier indusiries arc way ahead ol ine 
came. They’ve developed comiiuler planning slralegies dial 
direcl iheir cominiter purchases, ihey’ve joined computer 
standards organizations, and they belong to user groujis 
dial cari 7 a loi of clout wilh powerful compuler suiipliers. 

Consiruclion indusli7 users arc playing calch-up (see 
n. 34). llial requires a corporate commilnicnt lo die expen- 
.sivc computer equipmcnl acquired and a responsibility to 
monilor die Ireiids dial could render it obsolete. Hus can- 
not be achieved unless consiruclion industry users aliempl 
lo master computer technology as ii applies lo their busi- 
ness. Some users will respond that their piimar)' business is 
consli-uclion, not compuler technology. But wilh the rale 
icchnology is changing, almost all phases ol consiruclion 
now have some computer input, and users who are slow lo 
. follow will surely be lefi behind. 


carefully to address those problems. I’lojects should be 
.selected accordingly, wilh an eye toward niaxiinizing ctm- 
iracling experience while limiting die polential impact dial a 
business’s failure to perform will have on national delense. 
We suggest dial die Defense Depl. go back lo He drawing 
board when il crafls its final rule. The Rule of 1 wo concept 
is simply an adminisiralive cxpedicnl lo meet arbilraiy goats 
and it has an unnecessarily severe impact on the coiiiiieliuve 
bidding process. 


Trashing the Rule of Two 


Emphasizing technoiogy 


ITc creation of a National Insiiiule of Technology, pro- 
iioscd in a Senate bill, could help put leclinolog)' transler in 
the U.S. on the front burner, where it belongs. As proposes 
by the influential chairman of the Senate Coiiinierce, Sn- 
cnce and Transportation Commillcc, Ernest I*. Hollmgs. 
the bill would move the National Bureau of Standards (wild 
its building and fire technology centers) into NH (ENR b/4 
p. 7). And there’s much more than a name change. 

Money authorized by die bill w-ould stimulate technology 
transfer llirough creation of regional federal-stale centers 
around the country. For the cunenl w'ork o( NbS Ibeic 
might be little additional money, but results of dial woik 
could be more elfeclively made available to indtisin lor 
commercial application. It is a good idea. 


The landfill as art 


'lliere comes a ])oiiit when special emphasis programs in 
federal conslmciion procurement become more like the tai 
wagging the dog. 'Ihe ever expanding use of the so-called 
Rule of 'Fwo concept in the Dept, of Delense is a good 
examiile (see p. 71). This rule started out as a way to 
channel more of the $8 billion a year in defense consliuc- 
lion work lo small lousinesses. Ikit now il is also being iisecl 
to set aside work lor small disadvantaged businesses (SDRs). 

There is a phice in federal contracting for progianis llial 
allow small businesses and those owned by miiiorilics and 
women to compete with the giants of indusliy. 1 be ledeia 
governnienl has a social responsibility m addiiioii to ii.s 
function as a procurer of goods and services. But die socia 
responsibility that calls for fairness also demands that spe- 
cial interests be cut olfal a certain point. It is ludicrous that 
small disadvanlagetl and minority-owned firms be given lir.sl 
crack at the cream of a mullibillion-dollar construclioii bud- 
get. while experienced and ellicieni maiiisircam producers 
sit on their bands. 

by definition. SI ills lack opportunity, experience. Iinanc- 
ing aiul skills. I’mgrains to remedy that must be lailoied 


TTie nation’s abundance of garbage, piling up in uiisig it ' 
“Mount Traslimores’’ from coast to coast, is a souicc o 
pride to nobody. But there is new hope. 

Within a few years, a dump in New Jersey could pve new 
meaning to the disparaging term “junk art. ’* 

design by artist Nancy Holt, the Hackensack Meadow lands 
Dcvcloiiiiient Coiiiniission (I IMDC) is planning to 
a 57-acre landfill into a piece of landscape art. It will k 
visible to millions of commuters and tourists who travel to 
and from New York City via die^ New Jersey 1 urnpike. 
Amirak or Newark Aiqiort (see p. 28). 

Tlie landfill will be closed and sculpted into mounds 
with a covering of grass and other plants. Skv Nlound. as it 
will be called, will provide carefully arranged vistas <>' ‘‘u 
rising and selling .sun and moon tbrough niounds and siee 
structures. Its design is meant lo provide an inlerestinj. 
appearance to those who pass by. as well as to those w k 

Stop at the site. . 

While landfills elsewhere have been turned to recreation 
al use such as parks, 1 IMDC says this wotild be ihc Inst use. 
to creaie public art. To the extent that the publics ti.isl 
cannot be recycled for tlie public good, lieies aiiolhei w.i 
to find sonietiiing jiositive in a growing national pio ) eiu 




I 

I 
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The Council believes the following concerns/questions need to 
be addressed; 


1. Is DOD aware that this "rule of two" will effectively 
foreclose all bidding opportunities from firms which are 
not disadvantaged? 

2. Does not the "rule of two" in the construction industry 
become an exclusionary 100 per cent rule for 
disadvantaged firms over the next three fiscal years? 

3. Has not the construction industry e xceeded the 5 per 
cent threshold, cited in the regulation as the goal to 
be achieved, for years? 

4. Is the construction industry — the very industry 
currently in compliance — the only industry impacted by 
the interim rule? Is aerospace affected? Research and 
development? High technology contractors? If not, why 
not? 

5. Was an economic impact statement conducted? If not, why 
not? If one was compiled, what was the projected impact 
on small business organizations in the construction 
industry? 

5. Why were no public comments received prior to the 

implementation of the interim rule? Why an interim rule 
in the first instance? Has the Administrative 
Procedures Act been violated? 

7. Did the DOD acquisition regulation get 0MB clearance? 

If not, why not? 


DC ID 





<^S/a//f^Xe</ /S&Z 


1 July 1987 


President Ronald Reagan 
The White House 

1600 Pennsylvania Avenue, N. W. 
Washington, D. C. 


7805 

SOSii 

3b7-S5S55€6 


Dear President Reagan: 


We call 
F eder a 1 
1207 of 
1987 (Pu 
contracts 
when p r 3 c 
of award 
business 
contract 
\0X. 


to your attention an interim rule amending the Defense 
Acquisition Regulation Supplement to implement Section 
the National Defense Author i:zat ion Act for Fiscal Year 
99-661). The statute permits DoD to enter into 
using less than full and open competitive procedures, 
tical^and necesssary to facilitate achievement of a goal 
ing sD'o of contract dollars to small disadvantaoed 
concerns during FY 1987, 1988 and 1989, provided the 

price does not exceed fair market cost by more than 


We understand and appreciate that the Department of Defense is 
ndeavorinq to respond to the needs of Small Disadvantaged 
usinesses; however, taking 100-4 of the proposed set aside from a 
military market that already exceeds the 54 objective does not 
appear to be fair or reasonable. Obviously, these procedures 
will put hundreds of small business people out of business in the 
short ter m . 


We believe the following questions need to.be asked, to fully 

disclose our concerns: 

1. Is DOD aware that this "rule of two" will effectively 
foreclose all bidding opportunities from firms which are not 
disadvantaged? 

2. Does not the **rule of two’* in the construction industry 
become an exclusionary 1004 rule for disadvantaged firms over 
the next three fiscal years? 

3. Has not the construction industry exceeded the 5>4 threshold, 
cited in the regulation as the goal to be achieved, for 
years? 

4. Why is the construction industry, the very industry currently 
in compliance, the only industry covered by the interim rule? 

, Is aerospace affected? Research and development? High 
technology contractors? If not, why not? 


Was an economic impact statement conducted? I£ not, why not? 
If one was compiled, what is the projected impact on small 
business organizations in the construction industry? 

Why were no public comments received prior to the 
implementation of the interim rule? Why an interim rule in 
the first instance? Has the Administrative Procedures Act 
been violated? 


Did the : DOD acquisition regulation get 0MB clearance? 
not, why not? Has Director Miller been. briefed on 
subject at all? Has anyone in Administration other than 
personnel reviewed the proposal? 


We belie ve _ ^h ^s regula t ion has _been very poorlv conceived, that 
normal admin i s trat i ve proc edur es hav n~'c lea Fl y circlimvented , 
and that other defense indu^xi-es _ . are receiving preferential 
the expense of t.h.e.„.c.o.ns-tr.u,ciion industry . We cannot 
believe that was the intent of Pub. L. 99-661; therefore, we 
respectfully request that you respond to our urgent appeal to 
correct this obviously flawed regulation. 


Very truly yours^ 

NICHOLAS G. CHACOS 
PRESIDENT 




MARLOWE 



Heating/Air Conditioning — Commercial Refrigeration 

871 Warner Dr. 

Huntingtown, Md. 20679 

855-8237 

May 23. 1987 


,J)efense Acquisition Regulatory Council 
ODASD(P) DARS, c/o OASD (?&L) (M&RS) ,R00M 3C841 
The Pentagon, Washington, D.C. 20301-3062 

Attn: Mr. Charles W. Lloyd, Executive Secretary . 

RE; Defense Department Inplementation of Section 1207. 

"Contract Goal for Minorities" 

All contracts to be set-aside for minority owned contractors 
Dear Mr. Lloyd, 

We are a small construction firm, who for the last seven years, bid cn arid 
received Government contracts in the "Set-aside for Snnall Business Category." 

We depend 100% on this type of work. Since I am not a minority, I suddenly 
find nyself on the brink of extinction. Action has been taken by the Department 
of Defense to set aside all contracts to minority owned contractors, to begin 
June 1, 1987, and to remain in effect until 1989. So vdiat happens to all the 
conpanies like us vdio are not minority owned? 

This is absolutely the most absurd action ever taken by a Government that I 

E d to think had some degree of logic and fairness. If logic were used, it 
Id be obvious that this action will establish a breeding ground for fraudu- 
t fronts for ownership. Other problems would be construction delays, cost 
over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discrimination 1 have 
ever seen. 

I believe it's fair for all people to have equal rights. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich 

It seems to me that one small area of the Defense budget is being manipulated 
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that 
the upper end of the budget is being neglected in this area. 

If something is not done immediately to turn this around, we and hundreds of 
other small businesses like us will be put out of business. We solicit your 
help in this matter. 


Sincerely, 




ASSOCMI1C3NOF 

OKIAHOMA 

GBC2ALCONT12ACTORS 

P. O. BOX 53385 / 301 N. E. EXPRESSWAY 

OKLAHOMA CITY, OKLAHOMA 73152 / PHONE 405 843-5661 


June 5, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
RE: DAR Case 87-33 
Dear Mr. Lloyd: 

The Association of Oklahoma General Contractors considers the interim 
regulations implementing Section 1207 of Public Law 99-661, the 
National Defense Authorization Act for Fiscal Year 1987, to be a 
continuing abuse of the construction procurement process; and we 
strongly urge that the interim regulations not be implemented for 
military construction procurement. It is our sincere opinion that 
these regulations are not required to achieve the goal of awarding 5 
percent of military construction contract dollars to small 
disadvantaged businesses. Additionally, we believe these regulations 
to be discriminatory in nature to those small businesses that cannot 
qualify as SDB firms. 

Here in Oklahoma, we have observed the disastrous discriminatory 
effect of the Small Business Administration's 8A Program. We have 
seen SDB firms participate in this "giveaway program" receive 
negotiated contracts. Frequently, these contracts exceeded the 
competitive bid price by more than 40 percent. We have then observed 
these SDB firms subcontract 85 percent of the dollars to a non-SDB 
firm, and do nothing more than observe the work of the non-SDB 
Contractor to receive their 15 percent of the contract price. Such 
abuses were repeated over and over by the SBA and the same SDB firm. 
While this "giveaway program" was going on, many small non-SDB firms 
faltered and failed because they had no opportunity to submit 
competitive bids. Such rash discrimination by the Federal Government 

BOARD OF GOVERNORS 

f3AVID SEWELL PRESIDENT 

8ILLYOUNGMAN VICE PRESIDENT 

MIKE WEBB SECRETARY 

BEN WELLS PAST PRESIDENT 

TED CAMPBELL ASPHALT PAVING 

JIM DUIT CONCRETE PAVING 

BILLY THOMPSON BRIDGES 

CLAY WILSON GRADING 

RAY RICHARDSON AT LARGE 

«»M EXECUTIVE DIRECTOR 



is inexcusable and a total waste of taxpayer dollars. To our 
knowledge, not one SDB firm that participated in the SBA 8A program 
developed into a firm that was capable of bidding in a competitive bid 
market. Implementation of the Section 1207 interim regulations 
invites this type of abuse to even a greater extent than the 8A 
program. 

We are in complete agreement with The Associated General Contractors 
of America letter to you dated June 1, 1987; which outlines in detail 
abuses that will be created by the implementation of the Section 1207 
interim regulations. We urge you carefully consider the devastating 
economic impact that these regulations will have on the construction 
industry; and withdraw the interim regulations immediately. 



Executive Director 


' General Contractors 


P.O. Box 559 
509 Cooper Street 

Jen, N.J. 08101-0559 




1-4100 


S’~>-a>3 


June 1987 


Defense Acquisition Regulatory Council 
ATTN; Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (MScRS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


Dear Mr. Lloyd, 



I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage businesses in ali contracts where price is 
a primary decision factor. 


However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 

First, there are no provisions for subcontracting. Second, there 
is no mention of participation by Historically Black Colleges and 
Universities, and other minority institutions. Third, it is not 
clear on what basis adv.ance payments will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And 
finally, partial set-asides have been specifically prohibited 
despite their potential contribution to small disadvantage 
participation at DoD. 



I urge the Defense Department to address the above issues 
quickly, and to move forward aggressively in pursuing the 5% goal 
set by law. 



Larry Evans 


LEV 

Enterprises, Inc. 


LE/drf 


KETRON, INC. 


Corporate Office 
Suite 1710, Rosslyn Center 
1700 N. Moore Street 
Arlington, VA 22209 
(703) 558-8700 
Telex: 710-955-0219 


May 29, 1987 


Defense Acquisition Regulatory Covincil 
ATTN; Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 

c/o OASD (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

This is in the response to the Federal Register of May 4, 1987. I 
cite DAR Case 87-33. It has to do with set-asides for disadvantaged 
business concerns. 

A key element of the proposed regulation appears to be "specifically, 
whenever a contracting officer determines that competition can be expected 
to result between two or more SDB concerns, and that there is a reasonable 
expectation that the award price will not exceed fair market price by more 
than 10 percent, the contracting officer is directed to reserve the 
acquisition for exclusive ccmpetition among such SDB firms." 

For whatever acquisitions to which the above policy would pertain, I 
suggest the following alternative. For any disadvantaged firm that 
responds to this proposal request, its cost proposal will be discounted by 
10 percent. Once this discount has been applied, the contract award will 
be made on the basis of otherwise normal selection criteria. For such 
contracts, all proposers, both disadvantaged and non-disadvantaged, will 
be notified of this handicap. 

Let me outline the basis for this suggestion. First of all, the 
provisions of the original statement are extremely hazardous, if not 
actually ridiculous — particularly the requirement that the contracting 
officer determine that the award price is unlikely to succeed the fair 
market price by more than 10 percent. Given the difficulty of pricing 
government defense contracts, this determination is inherently impossible 
for any contracting officer to make. For almost any category of defense 
procurement, actual bids typically vary by at least 30 percent. It is not 
unusual for them to vary by oyer 100 percent, and ,this includes good faith 
bids by technically competent contractors. This means that, based on 
actual current DOD acquisition experience, these determinations by the 
contracting officer will be totally and demonstrably arbitrary. It may be 


Mr. Charles W. Lloyd 
May 29,1987 
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helpful to phrase the problem in two other ways: first, if the competi— 
•^ion was structured according to my suggested alternative, and a contract- 
ing officer had already lined up at least two disadvantaged firms to bid, 
what do you think he could say about the probability that a disadvantaged 
firm would win; second, suppose (contrary to the normal process) the con- 
tracting officer were to announce ahead of time what he considered the 
fair market price to be. What is the likelihood that a non-disadvantaged 
firm would bid more than 10 percent below that price? 

Clearly, either one of these provisions will produce a real strain on 
the "non-disadvantaged" firms. In the one case, they will be arbitrarily 
precluded from bidding; in the second case, they will be discouraged from 
bidding because of the risk of being tinderbid by an actual higher bid. 
This strain will, in turn, interfere with DOD being able to procure the 
best available support for its projects. I do not argue with the apparent 
DOD decision that some interference of this sort is an appropriate price 
to pay for the positive social consequences of improving the lot of dis- 
advantaged individuals. I do say that the alternative I suggest will 
enable DOD to help the disadvantaged with much less interference with 
effective procurement than must be anticipated by the original wording. 



John D. Kettelle 

Chairman, Board of Directors 


JDK; dim 


OLD TIME ENTERPRISES, INC. 

POST OFFICE BOX 51507 
NEW ORLEANS, LOUISIANA 70151 

2700 NORTH PETERS STREET 

May 30, 1987 new ORLEANS, LOUISIANA 70117 

(504) 948-3171 

Defense Acquisition Regulatory Council 

ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD (P) DARS, 
c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D. C. 20301-3062 


Dear Mr . Lloyd ; 


Federal Acquis i- 


Ref. PAR Case 87-33 . Department of Defense | , 

tion Regulation Supplement; Implementation qf Section 1207 
of Public Law 99-661; Set-Asides for Small Ejis advantaged 
Business Concerns. (Interim Rule and Request for Comment.) 

We are Coffee Roasters and Processors. (Primary Business 
Activity SIC Code: 2095; Related Secondary SIC Code: 2099.) 

In the entire coffee industry we are the onl|y SDB concern 
capable of delivering to the Department of Defense coffee 
products processed, packaged, boxed, palletized and shipped 
in accordance with standard contractual requirements . To 
the best of our knowledge no other SDB bids for this 1 
ness. The list of coffee roasters /processors bidding for 
coffee is usually very small. 


In our case the "rule of two" (See A Background, and Section 


219.502-72.) may have the effect of keeping 
for Set-Asides for SDB Concerns. We trust a 
found. 


us from competing 
solution can be 


Thanking you for your kind consideration, we remain 
Sincerely yours. 



Associates, Inc. 


Automated Data Processing • Management Services • Research and Development 


June 1, 1987 


REGISTERED MAIL 

RETURN RECEIPT REQUESTED 


Defense Acquisition Regulatory Council/ 

Attn: Mr. Charles W. Lloyd, 

Executive Secretary, ODASD (P) DARS, 
c/o OASD, (P&L)(M&RS), Room 3C841, 

The Pentagon, 

Washington, DC 20301-3062 
Reference: DAR Case 87-33 

Dear Mr. Lloyd: 

The Department of Defense (DoD) is to be commended on its aggres- 
sive efforts to implement Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law ^ ' 

entitled "Contract Goal for Minorities." We, at Tresp Associates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation regulations with few exceptions, and submit the 
following comments for your consideration: 


ISSUE: 

(1) The Rule of Two: The interim rule establishes a "rule of 
two (ROT)" regarding set-asides for Small Disadvantaged Business 
(SDB) concerns, which is similar in approach to long-standing 
criteria used to determine whether acquisitions should be set aside 
for small businesses as a class. "...Specifically, whenever a 
contracting officer determines that competition can be expected to 
result between two or more SDB concerns, and that there is 
reasonable expectation that the award price will not exceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the acquisition for exclusive competition among 
such SDB firms...." 

RECOMMENDATION: The rule of two implementation procedures as 
currently presented gives the Contracting Officer complete 
authority in the ROT process, and fails to address the role of the 
Department's Small and Disadvantaged Business Specialists_ (SDBS). 
DoD has a cadre of over 700 SDBS who have done an outstanding 30b 
in the implementation of other legislation; Public Law 95-507, as 
an example. Therefore, we recommend that the regulations be 
written to mandate active participation on the part of the SDBS and 


TRESP Associates, Inc., 4900 Seminary Road, Suite 700, Alexandria, VA 22311 

(703) 845-9400 
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the Contracting Officer in rule of two decisions. We feel that 
the foregoing will result in more balanced and unbiassed. ROT 
opinions. 

ISSUE: 

2. Protesting small disadvantaged business representation. 
Paragraph 219.302 (S-70) found at 16265, states in part, "...(1) 
Any offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside- 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer...." 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by~ reasons of their non-small disad- 
vantaged business status. 

RECOMMENDATION: The regulations should be more specific with 

respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro- 
test process. v 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 


Mr. Charles W. Lloyd 
June 1, 1987 
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Again, DoD is to be commended for its work in the various socio- 
economic programs, and if Tresp Associates can be of any 
assistance to you, please do not hesitate to contact me. 



ExIUTA 


TECHNOL.OBY 

SYSTEMS 


a subsidiary of LME 


June 3, 1987 


Defense Acquisition Regulatory Council 

Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 


Dear Mr. Lloyd: 

The recommended change to Small Business set-aside contracts as cited in 
the DAR Case 87-33 will have an adverse effect on our company. It may 
ultimately result in the termination of this company. 

We strongly urge that you cancel this recommended interim ruling in order 


that our company can remain competitive 
Thank you for your consideration. 


MS/dg 


in the business environment. 


Very truly yours. 



Delta Technology Systems, Inc. 
605 Louis Drive, Suite 503B 
Warminster, PA 18974 


605 LOUIS DRIVE • SUITE 503B • WARMINSTER, PA 18974 • (215) 675-9656 


areata 

associates, inc. 

System Manufacturing Division 


June 2, 1987 





Defense Acquisition Regulatory Council 
ODASD (P) DARS 

c/o OASO (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

Attention: Mr. Charles Lloyd, Executive Secretary 

Subject; DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal {DAR Case 87-33) 


Gentl emen ; 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential factor application to the 
Small Disadvantaged Business (SD8) price in competitive negotiations, when 
selection is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SDB In the competition of Cost type contracts. 

In further support of the Intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SDB contractors also include goals to 
encourage the networking and support of smaller SDBs>. 

In an effort not to damage one Government program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SDBs, we request that all revenues 
as a result of 8(a) participation be excluded as the size of many SDBs are 
unrealistically inflated through subcontracts with the Small Business 
Administration. 

The protest process requires more guidance and policy. The issue of exactly 
who is qualified to challenge the process remains unclear. An 'interested 
party' requires definition. Our suggestion is that only qualified SDB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program. 


3200 POLARIS, UNIT #9. 45 
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Request the establishment of a supportive policy outlining an aggressive 
program in determining the availability of SDBs to perforin on DOD contracts 
(in consonance with the rule of two). 

The intent of PL 99-661 is well accepted by our Company. We look forward to 
your consideration and implementation of the comments we've provided above. 


Sincerely^ 




Buck W. Wong 
President 


SAXON 



ARCHITECTS/PLANNERS 
1530 SPRUCE STREET 
PHILADELPHIA, PA 19102 


215/735-3035 





June 10, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 


Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% 
minority contracting goal. In general, I think they 
represent a step forward and at least a good starting point 
for going ahead with implementation. I especially support 
the intent to develop a proposed rule that would establish a 
10% preference differential for small disadvantage 
businesses in all contracts where price is a primary 
decision factor. 


However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provision for subcontracting. Second, 
there is not mention of participation by Historically Black 
Colleges and Universities, and other minority institutions. 
Third, It is not clear on what basis advance payments will 
be available to small disadvantaged contractors in pursuit 
of the 5% goal. And finally, partial set-asides have been 
specifically prohibited despite their potential contribution 
to small disadvantage participation at DoD. 


I urge the Defense Department to address the above issues 
quickly, and to move forward agressively in pursuing the 5% 
goal set by law. 


Sincerely , 

SAXON /CAPERS, AIA 

^ Robert S, Saxon, AIA 


Theodore R. Capers , AIA 


RSS/TRC:sg 



JUN -2 FM 3: 23 


OFFICE GF 

SECRETARY OF DEFENSE 


INTERNATIONAL CREATIVE DATA INDUSTRIES. INC. 

P.O. BOX CONNECTICUT 06813 • TELEPHONE (203) 797-8551 • CABLES: ‘ICDI* DANBURY 


May 29, 1987 


The Honorable William Howard Taft, IV 
Deputy Secretary of Defense 
Department of Defense 
The Pentagon 

Washington, D.C. 20301~1155 


Dear Mr. Secretary: 

I have been asked by Senator Weicker to review and comment on the contents 
of your memorandum pertaining to the 5% DOD goal for contract awards to 
Small Disadvantaged Businesses. 

As president of an 8 (a) Small Disadvantaged 

years it has been my experience, that clearly defined 

procedures must be established, to insure that the 

Lblic Law 99-661 is implemented and achieved. The concept of this new 
program as an extension of the SBA 8 (a) program is commendable but the past 
Lort-comings of the 8 (a) program have shown that a better 
be used initially if this new program is to be successful. Therefore, I 
also recommend that a method of monitoring and measuring compliance with the 
program’s objectives be set-up in order to ensure that the established 

target is met. 

Thank you for giving me the opportunity to comment. 


Sincerely, 



JV/mam 


/}QuO 03986 


AssocialM. Inc. 


Automated l>at« PfocaaalAQ • Managamant Sarvicaa • Raadarcti and Oavalopmant 

June 1, 1987 REGISTERED MAIL 

RETURN RECEIPT REQUESTED 


Defense Acquisition Regulatory Council* 

Attni Mr. Charles W. Lloyd, 

Executive Secretary, ODASD (P) DARS, 
e/o OASD, (P&L)(M&RS), Room 3C841, 

The Pentagon, 

Washington, DC 20301'*3062 
References DAR Case 87~33 
Dear Mr. Lloyd: 

The Department of Defense (DoD) is to be commended on its aggres” 
sive efforts to implement Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities." We, at Tresp Associates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation regulations with few exceptions, and submit the 
following comments for your consideration: 


ISSUE: 

(1) The Rule of Two: The interim rule establishes a "rule of 
two (ROT)" regarding set-asides for Small Disadvantaged Business 
(SDB) concerns, which is similar in approach to long-standing 
criteria used to determine whether acquisitions should be set aside 
for small businesses as a class. "...Specifically, whenever a 
contracting officer determines that competition can be expected to 
result between two or more SDB concerns, and that there is 
reasonable expectation that the award price will not exceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the ao^isitlon for exclusive competition among 
such SDB firms...." 

RECOMMENDATION: The rule Of two implementation procedures as 
currently presented gives the Contracting Officer complete 
authority in the ROT process, and falls to address the role of the 
Department's Small and Disadvantaged Business' Specialists (8DBS). 
DoD has a cadre of over 700 8DBS who have done an outstanding job 
in the Implementation of other legislation; Public Law 95-507, as 
an example. Therefore, we recommend that the regulations be 
written to mandate active participation on the part of the SOBS and 


TRESR AMPCtetes« Inc., 4900 Samliwy Roed, 8ult9 700, AMptandria, VA 22311 

(703) 645-8400 
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the Contracting Officer in rule of two decisions. We feel that 
the foregoing will result in more balanced and unbiassed ROT 
opinions. 

ISSUE: 

2. Protesting small disadvantaged business representation. 
Paragraph 219.302 {S>70) found at 16265, states in part, "...(1) 
Any offeror or an interested party, may in connection with a 
contract involving award to a SOB based on preferential conside** 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer....*' 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad- 
vantaged business status. 

RECOMMENDATION: The regulations should be more specific with 

respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is_ determined. Definite 
time frames should also be established with each step of the pro- 
test process. 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 


Mr. Charles W. Lloyd 
June 1 , 1987 
Page 3 


Again f DoD Is to be commended for its work in the various socio- 
economic programs, and if Tresp Associates can be of any 
assistance to you, please do not hesitate to contact me. 



Corporate Affairs 


cc; NEDOO Conference 

716 South Sixth Street 
Vegas, NV 89101 

National Federation of 8(a) Ccnpanies 
2011 Crystal Drive, Suite 813 
Arlington, Virginia 22202 

Mr. C. Michael Gooden 
President, 

Integrated Systems Analysts, Inc. 

1215 Jefferson Davis Highway 
Crystal Gateway III, Suite 1304 
Arlington, VA 22202 

Mr. Dan Gill , ... .. 

Office of Small & Disadvantaged Business Utilization 

OS), The Pentagon, Weushington, DC 20301 
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Hr.CharLesW. LLoyd 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3c-841, The Pentagon 
Washington/ DC 20302-3062 

DearMr.LLoyd: 

This Letter responds to your request for public comment 
concerning the development of procurement methods to be used to 
implement Section 1207 of the National Defense Authorization Act 
for Fiscal Year 1987 (P.L. 99-661). 

1. As a reference/ the Federal Register/ Thursday/ July 21/ 

1 983/ Part II/ contains comments on the "Participation by 
Minority Business Enterprises in Department of Transportation 
Programs". In reading P. L. 99-661/ exactly the same problems 
are re-emerging for DoD as were handled by DoT in 1983. 

2. Reference the Interim DAR rule including the statement: " 

competition among SDB concerns whenever the contracting officer 
determines that offers can be anticipated from two or more SDB 
concerns/ and that the contract award price will not exceed fair 
market price by more than 10 percent... " 

The practical implementation of such a procedure requires much 
more information than the average contracting officer ordinarily 
possesses. It also seems that this rule is either impossible to 
implement/ or if it is implemented/ it becomes a prime candidate 
for abuse. To "anticipate" that two or more SDBs will respond to 
an offer appears to imply knowing "which" firms might respond; 
know i ng... the price range they will offer requires even more 
specific knowledge of such potential respondees. This is easy to 
write as policy/ but almost impossible for humans to do (witness 
the IRS W-4 form!). 

We recommend the "pre-established" criteria for SDB set-aside 
under P.L. 99-661 be more practically based on the est i mated 
dollar value for the award (typically done by requirement-side 
personnel anyway)/ and the generic capabilities of SDBs that 
might respond to such solicitations. 
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We also recommend that certain "Larger doL I ar" sol i c i tat i ons 
become "on-the-spot" set-aside candidates, based on the 
determined capabilities of the SDB actually responding, rather 
than those expected torespond. This would encourage capable 
SDBs into gradual competition with higher expectations of 
success, which should be the ultimate goal of P.L. 99-661, but 
not penalize any responding vendor. 

2. Another concern is the proposal of "exception five whereby a 

direct award could be made to an S DB without competition when 
sources sought identified only one responsible SDB to fulfill 
requirements,... where set-aside criteria ere not jnet ... ". The 

Latter statement (underli ned) is meaningless, unless further 
defined. What is the scope of responsibility within DoD for 
which a specific set-aside criteria is met, or not met? Is this 
criteria to be DoD wide? for a single agency, such the Air 
Force; for a specific contracting agency? a geographic region. 
This needs a lot more clarification. 

3. A second proposal establishes a 10 percent preference 
differential for SDB concerns for the objective to attain a 
specific goal. Again, the scope of responsibility within DoD for 
the application for a specific goal is not clear. Also, this 
proposal appears to be a set-aside after-the-fact of a sealed bid 
process, wherein both non-SDBs and SDBs are being solicited. 
This could be a source of major confusion if not p r e- spe c i f i ed in 
a formal solicitation, or other anouncement, requesting bids. 

4. The formal definition of "SDB" is reasonably clear. Notably, 

Part 204, Federal Register/ Vol 52/ 4 May 1987 regarding 

increased categorizations of SDBs. In practice within DoD, "SDB" 
is systematically interpreted to mean a firm with SB A 8(a) certi- 
fication, especially for the meaningful. Larger dollar value 
efforts. 

There will be a definite conflict with the existing SB A 8(a) 
program, as administered, if indeed P. L. 99-661 intends to 
increase participation of minorities in DoD contracting. As a 
rule, certification in the SB A 8(a) program is a extremely 
tedious, often endless process, constrained by the personnel and 
Locations of SBA certifying offices. 
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In effect, this current SB A 8(a) certification process is a major 
constriction. Some other type of "pre-certification" should be 
devised to app,Ly to all SDB firms in the broader definition. 
Otherwise, the presence of firms with 8(a) certifications may be 
used to screen out SDBs without certification, since both are 
covered by P.L. 99-661; indeed this would be counter-productive. 

To attain maximum exposure to capable non-SBA(8a) firms, we 
recommend DoD make maximum use of State-supported certification 
of SBEs/SBDs and MBEs, regardless of their current SB A 8(a) 
status. 

4. We recommend a specific category of contracting within the 
scope of P. L. 99-661 be devised for SDBs interacting, or seeking 
to interact, directly with Historically Black Colleges and 
Universities in contracted efforts that mutually enhance each, 
and dually respond to DoD needs. We also recommend a specific 
category of set-aside expediency in contracting when such efforts 
are consumated involving Historically Black Colleges, much like 
the "Short Form Research Contract". 

We strongly recommend policies be developed at the DoD level that 
accent the need for increased attention to the systemic inade- 
quacies of HBCUs in dealing with the intricacies of DoD contract- 
ing. Significantly more emphasis and latitude should be included 
in those contracts with HBCUs that seek to "establish an 
increased capacity" to compete more effectively in the DoD main- 
stream. For example, costs of inclusion of specific supportto 
an institution from an S DB 'should be accented as a capability 
enhancement for the HB CU, since this synergy covers TWO 
objectives related to P. L. 99-661. 

Also, when set-aside criteria CANNOT be met for either SDBs 
and/or HBCUs, the capacity to use non-SDB firms in joint efforts 
with SDBs, and/or HBCUs should be considered BEFORE the set-aside 
category is withdrawn. 

5. Finally, we recommend a strong evaluation process be super- 
imposed on the implementation of P. L. 99-661 to assure that the 
subsequently designed policies do what they suppose to do, or 
possess a mechanism for change if they do not. This should 
include before and after analyses, and. pre-set targets for both 
the number of SDBs involved in DoD contracting, and the dollar 
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vaLues of these awarded contracts. Policy goals for set asides 
need to be more clearly and explicitly defined, as cited above. 

Such an evaluation is essential because the worse possible 
outcome of P. L. 99-661 would be minimal, or no increase in 
participation of SDBs in DoD contracting. Such an outcome would 
cancel --forever -- all future legislation related to such 


obj ectives. 



ENCL: Capability Microbrochure 
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Associated 
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Charles W Lloyd, Exec Secy 
Defense Acquis Reg Council 
Room 3C841, The Pentagon 
Washington, D C 20301-3062. 

Dear Mr Lloyd, 



There is no need of repeating the discussion in the AGC of America 
letter to your office, dated June 1, 1987. This Chapter of 160 supports 
the arguments in that letter. 

This being a small state, would have many problems in trying to carry 
out the provisions of the "Rule of Two." 

It is our hope that you will discard your proposal. 

Sincerely, 



"^WILLIAM J KEOj 
Executive Vice President 



47 Court street 
P.O. BOX 750 
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President 
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MARC D. COTE 
Blow & Cote. Inc. 
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Treasurer 

Robert P. Lord, Sr. 

E. F. Wall & Associates. Inc. 
Barre 05641 

Executive Vice President 
WILLIAM J. KEOGH 

Board of Directors 

ROBERT A. CARRARA 
J. P. Carrara & Sons. Inc. 
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WILLIAM E. DAILEY, III 
Wm. E. Dailey. Inc. 
Shaftsbury 05262 

ROBERT W. GRAHAM 
S. G. Phillips Corp. 
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ROBIN L HOUGHTON 
Hutch Concrete Contracting Corp. 
Montpelier 05602 

LEE H. LAWTON 
Red-Hed Supply. Inc. 
Winooski 05404 

= MAYNARD F. MCLAUGHLIN 
Bread Loaf Construction Co. 
Middlebury 05753 

ALLEN M. POTTER 
F. R. Lafayette. Inc. 

Essex Jet. 05452 

JOHN C. STEWART 
Pizzagalli Construction Co. 
So.^ Burlington 05403 

ROBERT S. WILLIAMS 
New England Equipment Co.. Inc. 
White River Jet. 05001 
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System Manufacturing Division 


June 2, 1987 


Defense Acquisition Regulatory Council 
ODASD (P) DARS 

c/o OASD (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

Attention: Mr. Charles Lloyd, Executive Secretary 

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal (DAR Case 87-33) 


Gentlemen: 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential factor application to the 
Small Disadvantaged Business (SDB) price in competitive negotiations, when 
selection is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SDB in the competition of Cost type contracts. 

In further support of the intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SDB contractors also include goals to 
encourage the networking and support of smaller SDBs-. 

In an effort not to damage one Government program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SDBs, we request that all revenues 
as a result of 8(a) participation be excluded as the size of many SDBs are 
unrealistically inflated through subcontracts with the Small Business 
Administration. 

The protest process requires more guidance and policy. The issue Of exactly 
who is qualified to challenge the process remains unclear. An 'interested 
party' requires definition. Our suggestion is that only qualified SDB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program. 
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Request the establishment of a supportive policy outlining an aggressive 
program in determining the availability of SDBs to perform on DOD contracts 
(in consonance with the rule of two). 

The intent of PL 99-661 is well accepted by our Company. We look forward to 
your consideration and implementation of the comments we've provided above. 


Sincerely, 




Buck U. Wong 
President 


Office of the 
General Manager 


maita 



2200 Peachtree Summit 
401 West Peachtree Street, N.E. 
Atlanta, Georgia 30365'4301 


May 29, 1987 


Mr. Charles Lloyd 

Executive Secretary 

OSAD(P)/DARS 

c/o OSAD (A&L) M&RS 

Room 3C841 

The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd; 

I would appreciate it very much if you would provide me with a 
copy of the Department of Defense's proposed procedures for 
achieveing the 5% minority contracting goal (reference: DAR Case 
87-33) 


This 


information should be sent to: 


Mr. John S. Schadl 
Assistant to the General Manager 
for Equal Employment Opportunity 
Metropolitan Atlanta Rapid Transit 
Authority 

2200 Peachtree Summit 

401 W. Peachtree Street, N.E. 

Atlanta, Georgia 30365-4301 


Thank you for your assistance. 


dkh 



Sincerely, 


Vjohn S. Schadl 


Assistant to the General Manager 
for Equal Employment Opportunity 


Metropolitan Atlanta Rapid Transit Authority 



Cz: 


)m¥mm 
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Junes, 1987 


The Honorable Paul D. Sarbanes 
Dirksen Senate Office Building 
Room 332 

Washington, D. C. 20510 
Dear Senator' Sarbanes, 

We call to your attention an interim 7'ule amending the .Defense Federal 
Acquisition Regulntion Supplement to implement section 1207 of the National 

Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99-661). The 

statute pei'mits DoD to ente^' into contracts using less than full and open 
competitive procedures, when practical and necessary to facilitate achievement 
of a goal of aivarding 5 percent of contract dollars to small disadvantaged 
btisiness concerns dm'ing FY 1987, 1988 and 1989, provided the conD'act 
price does not exceed fair market cost by more than 10 percent. 

^The changes incurred by the interim rule are made without prior public 
comment and are effective June 1, 1987. 

Implementation of the rule will have a drastic economic impact upon small 
construction contractors who have depended on the small business market for 
their survival. No prior study was made of this impact. The DoD is using 
the 8(a) program of the Small Business Administration as one method to reach 
the 5 percent. As a result, the effect on SBA ’s who do not fit the SDB category 
will be catastrophic. Worse still, at this point in time, about 99% do not 
realize what has happened as of June 1st. 

r* ^ : 

The construction industry in this country is made up of many, many small 
businesses, what we refer to as a "mom and pop" industry. For every mega 
company, there are thousands of small companies that perform the work to 
keep this country moving, including those small firms that perform con- 
structionfor the DoD under the SBA program. 

Because we basically are small business and do not have the resources to 
twist arms and lobby, we have become a "dumping" ground for every "quick 
fix designed, such as that proposed for fiscal years 1987, 1988 and 1989. 

It IS much easier to use the 8(a) program than to carve out set asides in the 
^ega industries that also do woi'k with DoD. 
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The Honorable Paul D. 
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Sarbanes 


We have no quarrel with set asides per se; however, what has been done in 
this instance is to close a specific market to specific contractors who have 
had access to it in the past. 

Senator Sarbanes, we need your help in resolving this situation. 

Sincerely,, 


BOLAND SERVICES 



Louis J. "Boland 


ZACHKY 

H. B. ZACHRY COMPANY 
General Contractors 


D. R. Schad 
Vice President 


June 11, 1987 


Mr. Charles W. Lloyd, Executive Secretary 

Defense Acquisition Regulatory Council ODASD(P)DARS 

c/o OASD(P8L)(M8RS) 

The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 


Dear Mr. Lloyd: 

With regard to the above referenced case, please be advised that 
H. B. Zachry Company is in complete agreement with the letter written to 
you by the Associated General Contractors of America on June 1, 1987. 
We, along with the ACC, urge that the interim regulations not be 
implemented on June 1 for military construction procurement; and not be 
implemented for military construction procurement until such time as the 
Department of Defense conducts an economic impact analysis of the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 


Should you wish to discuss this matter further, please feel free to 
contact us at any time. 



D. R. Schad 


Post Office Box 21130 • San Antonio, Texas 78285 • (512)922-1213 • Cable Address; ZACO Telex 76-7426 
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June 15, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


Dear Mr. Lloyd; 

For the same reasons cited by Mr. Hubert Beatty, Execu- 
tive Vice President of the Associated General Contractors of 
America, in his June 1, 1987 letter to you, the AGC of New Jersey 
also objects to the proposed "Rule of Two" set aside provision 
for Small Disadvantaged Businesses. 



While there is no question about the government's intent 
in providing set asides for genuinely disadvantaged small businesses, 
it is neither necessary nor authorized by Congress to achieve the 
5 per cent goal of total dollars awarded. 


Further, experience has proven (witness FY 1984) , that the 
mcehanism used in- small business set asides results in an inor- 
dinate number of defense construction contracts being set aside 
under this program. 


We strongly urge that the interim regulations not be im- 
plemented for military construction procurement until such time 
as the Defense Department conducts an economic impact analysis of 
the regulations in compliance with the Regulatory Flexibility Act 
of 1980. 


Sincerely, 




Richard L. Forman, 
Executive Director 



Mail; 7 Centre Drive, Suite 8, Jamesburg, NJ 08831, (609) 655-2997 
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June 15, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD fP) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear. Mr. Lloyd: 

I would like to receive a copy of the proposed 
Department of Defense Federal Aeguisition Regulation 
Supplement, Implementation of Section 1207 of Public 
Law 99-661 - "Set-aside for Small Disadvantaged 
Business Concerns" (DAR Case 87-33). Please send a 
copy of these regulations to my attention at the 
address below: 


NCCED 

1612 K St. , N.W. 

Suite 510 

Washington, D.C. 20006 
Thank you for your time and assistance. 

Very truly yours. 


I , — ■■ 

Program Director 


Kevin P. McQueen 
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June 9, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P§L) (M5RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


RE: DAR Case 87-33 



Dear Mr. 


Lloyd: 


Please be advised that the Associated General Contractors 
of Illinois, a Statewide Highway/Heavy and Utility Contractors 
Association representing 259 members, endorses the letter dated 
June 1, 1987 to you from Hubert Beatty, AGC of America. 


Sincerely, 





Jojjtffi P. Harrelson 
ExteCutive Vice President 
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June 8, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


DIRECTORS 

BYRON R. BRAYMEN 
Topeka, Kansas 

GARY BROWN 
Salina, Kansas 

RANDALL HARDY 
Scandia, Kansas 

R. H. KISTNER 
Marysville, Kansas 

JACK LOGAN 
Emporia, Kansas 

SHAUN O’ROURKE 
Kansas City, Kansas 

JIM POWELL 
Hays, Kansas 

TOM RITCHIE 
Wichita, Kansas 


Dear Mr. Lloyd: 

It is our understanding that the Department of Defense has established a 
I 5% Set-Aside for Small Disadvantaged Businesses and that the interim rule 

establishes a "Rule of Two" regarding set-asides. 

The Kansas Contractors Association believes that the "Rule of Two" was 
not authorized by Congress and is a waste of tax payers money in America. If 
this rule is allowed to remain, contracting officers will be forced to set-aside 
many more projects than the proposed S%. 

The letter to you, from Mr. Hubert Beatty, Executive Vice-President' of the 
Associated General Contractors of America dated June 1, 1987 spells out in an 
excellent manner why the set-aside is not needed, why the set-aside will waste 
millions of dollars and why the rule will penalize hundreds of thousands of 
contractors in America who only ask for the opportunity to submit competitive 
sealed bids for Department of Defense projects. 

We ask that you follow the provisions of the bill as dictated by congress. 
Thank you for your, consideration. 
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ASSOCIATED GENERAL CONTRACTORS OF MAINE, INC. 


June 8, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D. C. 20301-3062 

RE: DAR Case 87-33 
Dear Mr. Lloyd, 

The Associated General Contractors of Maine is very much 
concerned with the interim regulations implementing Section 1207 
of Public Law 99-661, the National Defense Authorization Act for 
Fiscal Year 1987 . 

The SBA and 8(a) set-aside programs have placed serious 
constraints on the construction industry in Maine for the past 
several years. The programs have resulted in additional costs to 
the American Taxpayer, while eliminating, for all practical 
purposes, the competitive bidding process and inviting 
contractors from outside of Maine to complete work which should 
remain with local firms. With large defense contracts being 
awarded to majority-owned firms, the SBA set-aside program have 
been applied to the great majority of smaller defense projects in 
Maine. 

The interim DOD 5% "Rule of Two" Set-Aside for SDBs just 
adds more fuel to an already well-fueled fire and results in an 
unwarranted and unnecessary taxpayer expense, particularly since 
the program has not been authorized by Congress. 

AGC of Maine respectfully urges that the interim regulations 
not be implemented for military construction procurement. 


JGH ; s 
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Mr. Charels W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD(PA)DARS 

%OSAD(P&C)(M&MRS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

RE: Case #DAR87-33 


Dear Mr. Lloyd: 


Our Chapter would like to echo the sentiments voiced in the 
June 11, 1987 letter from Hurbert Beatty, Executive Vice- 
President of the Associated General Contractors. 



It is our feeling that set-aside programs of any configuration 
violate the basic tenets of the competive bidding process 
and create excess costs for the taxpayers. 


The purpose of defense spending is to insure a prepared 
America in the event armed force is necessary. To this 
extent we see no value or purpose other than social engineer- 
ing to create a favored bidding climate lor a select few. 


We would urge you to view Mr. Beatty's letter in a positive 
light and implement his requested course of action. 

Sincerely, ' / 

/ /James R. McDonald 
Executive Secretary 

JRMcD:ncm 

cc: Senator Dennis DeConcini 

Senator McCain 

Congressman John J. Rhodes III 
Congressman Morris K. Udall 
Congressman Bob Stump 
Congressman John Kyi 
Congressman Jim Kolbe 
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MASSACHUSETTS 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 


RE: DAR Case 87-33 


The Associated General Contractors of Massachusetts opposes the 
interim regulations implementing Section 1207 of Public Law 99—661, the 
National Defense Authorization Act for FY 1987. 


AGC of Massachusetts is a trade association of general contractors, 
of whom over 90 percent qualify as small businesses. AGC of Massachusetts has 
a total membership of 256 member firms, of whom 135 are general contractors. 
AGC is in its 52nd year of existence in Massachusetts. 

Our opposition to the interim regulations is based on the foltbwing: 


1) To achieve the goal of awarding 5 percent of military construc- 
tion contract dollars to small disadvantaged businesses, the 
"Rule of Two" set-aside is not necessary nor is it authorized 
by Congress. 

2) The Act authorizes the Secretary to use less than full and open 
competitive procedures only "when necessary to facilitate 
achievement of the 5 percent goal." Since disadvantaged 
businesses were awarded 9 percent of DOD construction contracts 
in FY 85 — and that happened through the full and open com- 
petitive bidding process — special 

measures are neither necessary nor authorized in the present 
case. 

3) The same is true of "exceeding the fair market price by a ten 
percent differential." In the case of construction, it is not 
necessary, and so is not authorized. 

4) There is in the interim regulations a strange proposal: If the 

acquisition history shows within the past 12 months a 


Associated General Contractors of Massachusetts 
888 Worcester Street, Wellesley, Massachusetts 02181-3793 (617) 235-2680 
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responsive bid from at least one small disadvantaged business 
within the 10 percent differential ... then the contracting 
officer must reserve the solicitation for small disadvantaged 
business set-aside procedures. Such a proposal in regulations 
borders on the weird. It seems to say: Of 30 projects bid in 

Region I in the past year by approximately 200 small busi- 
nesses, if one small disadvantaged business came within 10 
percent of the low price on one of the 30 projects, then — for 
the 30 such projects coming up this year in Region I — all must 
be under the set-aside procedures for small disadvantaged busi- 
nesses. 

AGC of Massachusetts urges more reflection and care be given to the regula- 
tions for construction in the regulations implementing military procurem ent in the coming 
year. The interim regulations should be withdrawn and redrafted. 

Respectfully submitted. 



WILLIAM D. KANE 
Director of Government Relations 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington# D.C. 20301-3062 


Dear Mr . Lloyd : 

The Associated General Contractors of Indiana is a 
chapter of the Associated General Contractors of 
America located in Washington, D.C. Our chapter 
represents building and industrial contractors# 
subcontractors# and suppliers of material and services 
to Indiana's construction industry. 

We wish to wholeheartedly support and endorse the 
letter which our national AGC executive vice 
president# Hubert Beatty# wrote to you on June 1# 

1987# regarding the interim regulations implementing 
Section 1207 of Public Law 99-661# the National 
Defense Authorization Act for Fiscal Year 1987. 

We are in total agreement and support of Mr. Beatty's 
letter . 

We could repeat many of the issues Mr. Beatty lists in 
his letter of June 1# but we will save you the time of 
reading them again. 


We urge that the interim regulations not be 
implemented on June 1 for military construction pro- 
curement. 


Very truly yours# 


TTC/seh 



r^/T. Comer# Ji 
Ex^axive vice President 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3c841 
The Pentagon 

Washington, D.C. 20301-3062 


RE: 


DAR Case 87-33 — Department of Defense 5% Set-Aside for 
Small Disadvantaged Businesses 


Dear Mr. 


Lloyd: 


The Associated General Contractors of Tennessee fully endorse 
the entire letter regarding the above subject, as written by the 
Associated General Contractors of America, dated June 1, 1987. 

We urge you and your associates to not implement these regu- 
lations until such time as the Department of Defense conducts an 
economic impact analysis of the regulations, in compliance with 
the Regulatory Flexibility Act of 1980. 


Sincerely, 



Donald D. Powelson 
Executive Vice President 
AGC of Tennessee 


DDP/dp 



THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

^lie .^iiociation the C^onitruction ^nJudtr^ 


MARLOWE HEATING & AIR COND. I H 

10680 Southern Maryland Blvd. I ^H^tion 

DUNKIRK, MARYLAND 20754 I 

(301) 855-8237 I H 

855-8237 

May 23, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd ' 

Executive Secretary 

ODASD (P) DARS, c/o OADS (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

RE; Defense Departmant Inplementation of Section 1207. 

"Contract Goal for Minorities" 

All contracts to be set-aside for minority owned contractors 



Dear Lloyd 

We are a small construction firm, who for the last seven years, bid on and 
received Government contracts in the "Set-aside for Small Business Category." 

We depend 100% on this type of work. Since I am not a minority, I suddenly 
find myself on the brink of extinction. Action has been taken by the Department 
of Defense to set aside all contracts to minority owned contractors, to begin 
June 1, 1987, and to remain in effect until 1989. So what happens to all the 
ootrpanies like us vAio are not minority owned? 

This is absolutely the most absurd action ever taken by a Government that I 
^sed to think had some degree of logic and fairness. If logic were used, it 
pk>uld be obvious that this action will establish a breeding ground for fraudu- 
lent fronts for ownership. Other problems would be construction delays, cost 
over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discrimination I have 
ever seen. 


I believe it's fair for all people to have equal rights. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich. 

It seems to me that one small area of the Defense budget is being nanipulated 
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that 
the upper end of the budget is being neglected in this area. 

If something is not done imnediately to turn this around, we and hundreds of 
other small businesses like us will be put o ut of business. We solicit your 
help in this natter. 

Sincerely, 


Lloyd A. Marlowe 
President 
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Defense Acquisition Regulatory Council 
OASD (P&L) DASD (P) DARS 
e/o Room 3D 139 
Pentagon 

Washington, D.C. 20301 

Attn: Charles W. Lloyd, Executive Director 

Re: Comments On Interim Rule 

DAR Case 87-33 

Implementation of Section 1207 of Pub.L. 99-661 
Set Asides for Small Disadvantaged Business Concerns 


Gentlemen: 

The proposed regulation aimed at fostering the economic growth of small 
socially and economically disadvantaged business (SDB) concerns by means of SDB 
set asides fails to take into account Executive Order No. 12138 (May 18, 1979, 

Fed. Reg. 29637), which recognizes the "many obstacles facing women entrepreneurs 
and "the need to aid and stimulate women's business enterprise." The Order directs 
each department and agency of the Executive branch to "take appropriate action to 
facilitate, preserve and strengthen women's business enterprise and to e.nsure lull 
participation by women in the free enterprise system." 

FAR §19.901 implemented the Executive Order by requiring the inclusion of 
clause 52.219-13 "Utilization of Women-Owned Small Businesses" in all contracts 
expected to exceed the small purchase dollar limitation. It requires the contractor 

to use its best efforts to give women-owned small 
businesses the maximum practicable opportunity to 
participate in the subcontracts it awards to the 
fullest extent consistent with the efficient per- 
formance of its contract. 

In view of the strong interest demonstrated by the administration in assisting 
and promoting the use of women-owned businesses, we believe that the DAR 
Council should consider adding women business enterprises as a group eligible for 
award under this Regulation. 


Very truly yours. 



FJP:djk 

cc: Washington Area Contracting Center, Andrews AFB 



Defense Acquisition Regulatory 
Council 

ATTN: Mr. Charles wi Lloyd, 

Executive Secretary 
ODASD(P)DARS 
c/o OASD(P&L)(M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Reference: DAR Case 87-33 

Dear Mr. Lloyd: 

I am submitting comments pertaining to the interim rules 
published in the May 4, 1987, Federal Register to implement 
Section 1207 of Pub. L. 99-661 . 

My comments are based on my experiences as the President and 
Chief Executive Officer of an SBA 8(a) certified firm that has 
competed for and performed government contracts. I support the 
intent of Pub. L. 99-661 and I offer these comments with the hope 
of making the implementation of this law productive for all who 
are involved. 

First, it is crucial that an aggressive policy and effort is 
established to identify and determine the availability of small 
disadvantaged business concerns. The proposed rule calls for the 
contracting officer to determine — based on the rule of two — the 
existence of two or more capable SDB firms. My experience leads 
me to suggest that other experienced SDB advocates should be 
involved" in making this determination. Contracting officers 
should be required to make their determination based on specific 
input from appropriate Office of Small Business Utilization 
(OSDBU) personnel and procurement outreach technical assistance 
providers. 

Second, the definition of who can challenge and/or protest 
the set aside process needs to be looked at more carefully and 
closely. This is necessary in order to prevent frivolous 
challenges and protests that will result in a delaying tactic to 
discourage contracting officers to set aside procurements. 
Interested parties who can challenge and/or protest should be 
limited to qualified SDB offerors. There should be time frames 
for processing the challenges and/or protests that are short 
enough to avoid delaying the procurement. And there should be 
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penalities imposed on frivolous protestors to discourage use of 
challenges . and protest as delaying tactics. 

Third, specific limitations should be placed on the amount 
of subcontracting allowed under Section 1207 of Pub. L. 99—661 . 

The intent -of this law is to increase economic activity in the 
small disadvantaged business community. As a result, they should 
be required to perform from 55 to 75 percent of the work 
themselves. However, to encourage networking and joint ventures 
among minority businesses this limitation should be waived if the 
subcontract is with another qualified small disadvantaged 
business. 

Any finally, there should be some distinction made between 
the SBA 8(a) program and this DoD program. The size of many 
minority firms is unrealistically inflated by the revenues they 
are earning in the 8(a) program. In order to expand the tose of 
eligible firms who can take advantage of this program it is 
important that revenues obtained as a result of participating in 
the 8(a) program are not counted. 

I appreciate this opportunity to offer these comments and I 
would like to continue to be informed about your efforts to 
implement this most important law. 



1987 



May 19 , 


The Honorable Lloyd Bentsen 
United States Senate 
Room 703 Hart Bldg. 

Washington, D.C. 20510 

Dear Senator Bentsen: 

For more than 40 years, Parkhill, Smith & Cooper, Inc., has provided pro- 
fessional services to many Federal agencies, we have served a number of 
U.S. Department of Defense (DoD) agencies and installations in Texas with 
architectural and engineering services. 

I was disappointed to read in the May 4, 1987, Federal Register a proposed 
DoD regulation to allow that agency to use **less than full and open com- 
petitive procedures** in order to meet **small disadvantaged business con- 
cern** contracting goals. I urge you to contact appropriate DoD officials to 
express your displeasure with this proposal which would negatively impact 
many firms like ours in Texas. 

Until 1986, Parkhill, Smith & Cooper, Inc., was considered a **small busi- 
ness concern** under Federal guidelines. Last year, the Small Business 
Administration revised these guidelines, reducing the definition of small 
business from $7.5 million gross annual receipts over a three-year period 
to just $2.5 million. Our ability to compete for DoD contracts has been 
significantly affected by this change since we can now only compete for 
work along with the larger design firms. Previously we could also compete 
for the **sraall business setaside** projects. 

We are neither a small nor a large firm. We are best described as a 
medium-sized firm. We are now being regarded as too big for the small 
jobs, but too small for the larger jobs. We have been trying to adjust to 
this situation. The May 4, 1987, proposed regulations to allow DoD to 
further set aside projects for smaller firms will only make this situation 
even more difficult for firms like ours. 

There are many qualified small business architectural and engineering firms 
in Texas -- both **disadvantaged** and not. There is no need to put aside 
the normal competitive procurement procedures for professional services 
contracts. This is certainly no time for the Federal government to be 
paying up to 10 percent more for these services as the proposed regulations 
will allow. 


Parkhill, Smith & Cooper, Inc. 


Engineers • Architects • Planners 

4010 Avenue R, Lubbock, Texas 79412 806-747-0161 

Lubbock El Paso 


Midland 


Austin 
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I will certainly appreciate your expressing an interest in this issue on 
our behalf. 

Sincerely, 

PARKHILL, SMITH & COOPER, INC. 


By 

C. Clayton Yea 
President 
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Defense Acquistion Regulatory Council 
Atten: Mr. Charles W. Lloyd 

Executive Secretary, ODASD(P)DARS 
c/o OASD(P&L)(M&RS) 

The Pentagon, Room 3C841 
Washington, D.C. 20301~3062 

RE: DAR Case 87-33 


Dear Mr. Lloyd: 

We would like to take this opportunity to submit 
our written comments concerning the interim rule 
amending the Defense Federal Acquistions Regulation 
Supplement implementing section 1207 of the National 
Defense Authorization Act for Fiscal Year 198 
(P.L. 99-661). 


We recommend the following: 

1. At the end of the first sentence of Section 

A "Background" the following should be addded: 

"(4) Indian Tribes and Tribal Organizations 

2. The section on Definitions (219.001) should 
contain a definition of American Indians, 
as follows: 

"American Indian Tribes" means members of, 
or tribal organizations representing, federally 
recognized Indian Tribes . 
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3. 


4. 


The section on General Policy (219.201) shpuld 
and referral to the "Buy Indian Act" 25 U.S.C. 
Suggested language shall read; 


include language 
47 and 20 BIAM5. 


"The Buy Indian Act (25 U.S.C. and 20) will be utilized for procurement 
awards to American Indian firms". 


This is further justified by the "Buy Indian" provisions of the 
Defense Appropriations Act. 

At the end of Section 219 . 502-72(b) the following should be added 
as one of the circumstances to set-aside an acquistion: 


"(4) two or more responsible Buy Indian contractors express an 
interest in bidding on a contract which will use Indian labor 
and create employment on Reservations . 

The title of Section 219.803 needs to be changed to note the Buy 
Indian provision and a section (d) needs to be added. The new 
Section (d) should read: 

"(d) in cases where Buy Indian firms are qualified 

the contracting officer shall use the provision of 25 U.S.C. 4/ 

and 20 to award contracts not inconsistent with the intent ot 

Section 1207**. 


United Indian Development Assocation is the largest and oldest American 
Indian business and economic development organization in the U-S. We 
appreciate this opportunity to submit our comments. Should you have 
any questions please call me at (818) 442-3701. 


Sincere lyp 


Steverr^(A. Stalyj"gs 
President 


/sd 


cc: Senator Pete V. Domenici 

Dan Lewis, Senator McCain .... 

Alan Parker, Senate Select Committee on Indian Affairs 

Richard West, Attorney at Law 



Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) BARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D. C. 20301’-3062 


Dear Mr . Lloyd : 

I am writing to express' my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. First, 
being an electrical contractor, most of our jobs we serve as sub- 
contractors, I am concerned there are no provisions for subcontract 
ing. Second, there is no mention of participation by Historically 
Black Colleges and Universities, and other minority institutions. 
Third, it is not clear on what basis advance payments will be 
available to small disadvantaged contractors in pursuit of the 5% 
goal. And finally, partial set-asides have been specifically 
prohibited despite their potential contribution to small disad- 
vantage participation at DoD. 


I urge the Defense Department to address the above issues 
quickly, and to move forward aggressively in pursuing the 5% goal 
set by law. 

Sincerely, 



lonald Heigler 
President 
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Mr. Charles W. Lloyd, Executive Secretary 
Defense AcQUisition Regulatory Council 
0DASD(P)DARS 
c/o OASD (P&L)(M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
RE: DAR Case 87-33 

Dear Mr. Lloyd: 

We strongly support the position taken by the Associated 
General Contractors of America in their letter to you of June 
1, 1987, concerning the above referenced matter. 

This interim regulation implementing Section 1207 of Public 
Law 99-661, the National Defense Authorization Act for Fiscal 
year 1987, is non-competitive and an unfair cost b^den on 
the taxpaying public. It also adds another Inflexible 
special preference procurement program to the construction 
industry. 

We urge interim regulations not be implemented, your 
consideration will be appreciated. 

Very Truly Yours , 


F* Duckhardt 
Executive Director 


JFD/mav 

cc: The President of the United States 

Caspar W. Weinberger, Secretary of Defense 

James C. Miller, III, Director of Office of Management 

and Budget 
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June 25, 1987 
TFE 87-0692 


Defense Acquisition Regulatory Council 
Room 3C841 
The Pentagon 

Washington, DC 20301-3062 


Subject: Small Disadvantaged Service Contracts 


Gentlemen: 

It is our belief that any attempt to set-aside five percent (5%) 
of contract dollars to small disadvantaged business concerns 
would be extr erne 1 y detr i ment al to other small and medium sized 
businesses. 

TELOS is engaged in the service of computers, hardware and 
software maintenance, and. we are one of many third party service 
organizations nationwide that service computers. We have many 
small and large contracts with the Federal Government at 
twenty-one (21) locations. 

To the best of our knowledge, there are four or five small 
disadvantaged bus i nesses that service computers, to give them 
five percent (5%) of the total dollars for computer service 
contracts would amount to millions of dollars with only the same 
small firms competing for the business. 

TELOS has clearly been a victim of the 8A program in the last 
year. As the incumbent contractor at Fort Rucker, Alabama our 
contract was re-bid from the new Contracting Office at TRADOC 
Contracting - East, Fort Eustis, Virginia. The new Contracting 
Officer decided he would utilize the 8A program and negotiated 
with IMR Corporation to service the computers at Fort Rucker. 
Although the award may have been proper, it clearly was not for 
ten precent (10%) of the fair market price and we believe an 
investigation is warranted to determine how they arrived at the 
fair market price. Using TELOS' previous prices, (as the 
incumbent) it is clear that we would have saved theU.S. 
Government over $15,000.00 per month. The award was NOT within 
regulations and should be investigated ensuring that any 
subsequent yearly option period not be exercised. 
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Please be careful when proceeding with any rule that would 
preclude services competition, because the 8A companies for this 
field are extremely limited. 

If you should desire additional information, please do not 
hesitate to call me directly at (801) 298-8000 or Terry Black in 
my absence. 

Sincerely, 

TELOS FIELD ENGINEERING 



Mark IT. Hestdr 
Vice President 
Field Service Engineering 

MWH:cp 



CongrtBs of the 'Enitd States 

Umat of UepreBentatitieB 

Washington, BC 20515 


WASHINGTON ADDRESS: 

SUITE 1208 

LONGWORTH HOUSE OFRCE BUILDING 
PHONE: (202) 228-6676 

DISTRICT OFFICES: 

160 NORTH 4TH STREET 
ROCKFORD. IL 61104 
PHONE: (816) 987-4326 

420 AVENUE A 
STERUNa IL 61081 
PHONE: (818) 626-1616 


July 1 , 1987 


Mr . Owen Green 

Acting Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)/DARS 

c/o OASb (A & L) (M & RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Green: 

Enclosed is the carbon copy of a letter that Woodward Governor 
Company of Rockford, Illinois, sent to my office regarding the 50% 
evaluation factor of the Balance of Payments Program currently being 
used by the U.S. Corps of Engineers for equipment used for domestic 
civil works projects. 

Obviously since the original copy of this letter was addressed 
to your office, you are aware of Woodward Governor's concerns. I am 
simply passing this copy along requesting that Woodward Governor's 
comments be kept in mind as a decision is made on this important 
matter. 


Your careful consideration of this delicate issue that will 
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yV/QOOWARO GOVERNOR COMPANY 



Defense Acquisition Regulatory Council 
June 24, 1987 


page 2 


We submit that continuing developments In the 
international marketplace accompanied by our growing trade 
deficit require that actions be taken to provide a positive 
impact on our economy; therefore, we ask for your support in 
retaining the 50% evaluation factor. 

Your very truly. 


WOODWARD GOVERNOR COMPANY 



Ben K. Schleicher 
Public Affairs and Community 
Relations Coordinator 


cc: 


The Honorable Lynn Martin 

1208 Longworth House Office Building 

Washington DC 20515-1316 
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June 24, 1987 


“fteftton-Tt^^oien Grienf AcUnrExe^ative Secretary 

SiiyrA^t U .« S RS. 

Room 3C841 

The Pentagon onco 

Washington DC 20301 

Gentlemen: 

With reference to 12440 and 12441 

riUrsi^^-prrt iivtticiio. 

sireera f?r e.niP^ent used for 
domestic civil works projects. 

The 50% factor, which \^°e?llult 

applied, since 1964 as J P«f « ^as been a positive 

have foreign content in ex country. By 

factor for our company, as we , -^i-^on using the 

comparison, the O.S. Bureau of R 1 ^imately the same 

standard 6% Phased signiflc^tly "orc foreign 

rguirme" w^fch Srs rn'fnfaforthle impact on our trade 
deficit. 

One of our '^wis5onSin?’'mLuf actures hydraulic 

facility in Stevens Pointj^^W^^^ hydro-electric 

turbine governing eg P _ currently proposing new 
generating stations. hydro-electric pro 3 ect 

equipment for the ^ g corps of Engineers and 

il the Savanah °^^'^the‘fiture to submit quotations 

v;ill have the °PP°ttunity ^„niace existing, obsolete 
for equipment upgrade opl ^g eliminated, it 

equipment. U Sur company, our suppliers, 

could have a -^^^^tive impact o ^^^^try. 

our community, and, of course, 
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Juae 26, 1987 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partial 
set-asides have been specifically prohibited despite their 
potential ability! to facilitate minority business participa- 
tion. 


I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 



Mr. Charles W. Lloyd, Executive Secretary 
DAR Council, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C841, Pentagon 
Washington, D.C. 20301-3062 


Re; DAR Case 87-33 

Dear Mr. Lloyd: 

the past few years I have discussed subcontracting 
and purchasing concerns with small disadvantaged business 
(SDB) firms I've encountered at trade fairs such as the 
one held annually by U.S. Congressman Esteban Torres in 
Whittier, California. 

Many of these SDB firms informed me that they are not 
looking for handouts- just a hand. They maintain that the 
reason federal contractors don't call them is not that 
their prices are too high, but rather because federal 
contractor acquisition personnel tend to call "known 
sources". In other words, acquisition personnel have no 
reason to call alternative sources who, in many cases, 
happen to be. SDB firms. 

A second point to consider is that many government prime 
contractors have not achieved their established contracting 
goals for SDB firms . 

I believe that by changing the current interim DAR Council 
regulations pertaining to Section 1207 of the Defense 
Authorization Act (Public Law 99—661) to final regulations, 
the above— noted problems could be eliminated . 

Lastly, I would encourage the DAR Council to make Section 
1207(e) of the Act as a "flow down clause" applicable to 
to all government contractors and their subcontractors. 

Sincerely, 





Henry ^driguez ^ ^ 

Socio-Economic Programs Admininistrator (Prime Contractor) 



CC; E. Torres, U.S. Congress 
R. Jauregui,LBA 
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quired perforroancer js completed,^gy <^yt rou^ 
ensure that the p^Aat «>iiftwed on the UCA re^ 
reduction fiTcontractorls cost nsk. 

• •wiffT'^nect to costs tncuw ed during contr^t^ 
Pe rformance Prior to nego tiation of y fing, 
Vrire, afiH f2^ «>ntractor*s reduced ^ st risk with. 
“fSoecifto costs incurred d uring t he remaining 
iSmlra ctperformance period. 

. — DOD interim regs implementing these require- 
. ments are set forth in fuU at 62 Fed. Reg. 12387. 

H 138 

Claims Court Order Provides For Using 
Alternative Dispute Resolution Procedures 

In response to the risihg cost and delay involv^ 
in litigating complex legal claims by the tr^- 
tional judicial process, the U.S. Claims Court 1^ 
issued a General Ord^ No. 13 which will enable 
its litigants to use some voluntary aUerruUive dis- 
putes resolution (ADR) techniques. The Court be- 
lieves that resorting to the techniques is most ap- 
propriate where the parties anticipate a lengthy 
discovery period followed by a protraeted trial 
(“typically” a situation where the disputed 
amount exceeds $100,000 and the trial is ex- 
pected to last more than one week). 

Designed to encourage the parties to settle 
their disputes, the two techniques adopted (which 
require the agreement of both parties) are the use 
of (1) a Settlement Judge (S/J), and (2) a mini- 
trial (M/T). V , .V. 

The S/J is a different individual than the 

judge who will preside at the trial if the settle- 
ment efforts are unsuccessful. He provides the 
parties with a neutral judicial assessment of their 
settlement positions, without jeopardizing th^ 
ability to obtain an impartial resolution from the 
presiding judge if settlement is not rea<Aed. 

The M/T is an expedited proceeding which 
also takes place before a judge other than the 
presiding one. The Court states that the technique 
should only be used in cases which involve fac- 
tual disputes that are governed by well-estab- 
lished legal principles — not in cases which pre- 
sent novel legal issues or where the credibility of 
witnesses is a major' factor. The entire M/T pro- 
cess (including discovery) should be concluded 
in one to three months. The M/T hearing itself 
should generally not exceed one day. 

Except as allowed by Federal Rule of Evi- 
dence 408, states the Order, all representations 
made in the course of the selected ADP proof- 
ing are confidentiad and may not be used for any 
reason in subsequent litigation. On the other 
hand, the Order also provides that discovery 


taken for the purpose of a M/T.may used ta 
farther proceedings If settlmentda^ not ^eved. 

★ Note--(l) The above Order makes it clear 
that the Court’s implementation of the above 
ADR methods does not bar the parties from re- 
sorting to other ADR techniques which do not re- 
quire the Court’s involvement. 

(2) For a description of an . M/T approach 
adopted by a procuring agency contract appeals 
Board, see 27 G.Cj $ 4. 
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Reg Proposed To Implement Goals For 
Awards To Small Disadvantaged Firms 

“Sec. 1207 of the 1987 Defense Authorization Act 
(P.L. 99-661) established a goal that 6% of DOD 
contract dollars be awarded to small disadvan- 
taged business (SDB) firms during fecal ye^ 
1987 1988 2®<i 1989. In order to facihtate attain- 
ment of that goal, § 1207(e) pef ts DOD to u^ 

\ less thanfiM and open competitive procedures in 
1 awarding contracts to such firms, provided that 
\the contract prices do not exceed fair market 
prices by more than 10%. 

1 ' The Defense Acquisition Regulatory Council 
has now adopted interim regulations to imple- 
ment this provision. The regs establish a so-called 
“rule of two" regarding set-asides for SDB fiir^ 
which Is similar to the approach long followed in 
connection with general set-asides for smaU bimi- 
nosa firms generally. Specifically. Contracting_Qf:. 
fleers are reserve acquisitions for ex-_ 

<»i iiaive competition among SDB firms when they 
det ermine'that (11 offers can be antic ipated from, 

' at leas t two r^ponsible SDB fint^. _and (2)^ the 
~cohSract price ^11 not exceed a fair m arket price 
by mor e than 10%. 

Wnttin comments on this interim rule may, 

until 3 Aug. 1987, be submitted (citing DAR case 
87-33) to Charles W. Uoyd, Executive Secy., DAR 
CouncU, ODASD(P)DARS, c/o OASD(P&LXM&RS), 
Room 3C841, Pentagon, Wash., D.C. 20301-3062. 
(62 Fed. Reg. 16263) 

★ Note— (1) In a related announcement (at 62 
Fed. Reg. 16290), the (Council (a) stated that it 
was considering two additional procedures for im- 
plementing § 1207, and (b) invited the public to 
comment on these and other possible methods. 
Such comments must be submitted to the above 

address by 3 June 1987 . 

(2) Early last year, OFPP proposed eliminat- 
ing the “rule of two" in connection with general 
small business set-asides. However, in passing the 
fiscal year 1987 Omnibus Continuing Appropria- 
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POWER LINE MODELS. INC. ELECTRIC POWER ENGINEERING 

P.O.BOX 550 EVERGREEN, COLORADO 80439 TELEPHONE (303) 674-1398 


June 30, 1987 


Defense Acquisition Regulatory (jouncil 

ODASD (P) DARS 

c/o OASD (PSiL) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 

Attn: Mr. Charles W. Lloyd 

Executive Secretary 

Dear Mr. Lloyd; 

Power Line Models is a small disadvantaged business with over 10 years of 
professioneil experience in the electric power field. We have reviewed 
with extreme interest your proposed interim rule identified as DAR 87-33. 
We are hopeful that implementation of this rule will increase the number 
of procurement actions that are set aside. The majority of architect- 
engineer services are being given to the large firms in the belief that 
"big is better". We would agree if the firm has the high standards of 
professional engineering. However, as a firm that has cleaned up after 
many "big firms", we would offer a word of caution. This also applies to 
small firms who do not have an established policy of high standards. PLM 
is a strong believer in selecting the most qualified firm. 

Over the past 10 years, PIM has submitted on over 150 different CBD 
announcements and have been selected five times. Three under open 
competition and two as Indian owned set asides. We are persistent, but 
the system favors large firms. 

We offer the following comments: 

* It is our opinion that most procurement offices will resist the new 5% 
rule. These offices have had bad experiences with some small 
businesses and will not expect the number of "good firms" to increase. 

* We do not see the need for the contract price to exceed the fair 
market cost by more than 10%. Contract price should be the actual 
negotiated price and close to the expected costs. 

* We would recommend that the contracting officers be allowed to waiver 
the DCAA audit for all A/E services under $500,000. The cost of 
preparation for these audits is excessive compared to the benefit. 
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18 June 1987 


Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my support for the regula- 
tions that the Department of Defense has developed 
to reach its 5% minority contracting goal. In 
general, I think they represent a step forward and 
at least a good starting point for going ahead with 
implementation. I especially support the intent to 
develop a proposed rule that would establish a 10% 
preference differential for small disadvantage 
businesses in all contracts where price is a 
primary decision factor. 

However, I am concerned that several important 
questions have been overlooked in the published 
interim regulations. First, there are no provi- 
sions for subcontracting. Second, there is no 
mention of participation by Historically Black 
Colleges and Universities, and other minority 
insitutions. Third, it is not clear on what basis 
advance payments will be available to small disad- 
vantaged contractors in pursuit of the 5% goal. 
And finally, partial set-asides have been specifi- 
cally prohibited despite their potential contribu- 
tion to small disadvantage participation at DoD. 

I urge the Defense Department to address the above 
issues quickly, and to move forward aggressively in 
pursuing the 5% goal set by law. 


Sincerely, 



ph%[elphia 

nev^fcrk 

Washington 

miami 


628 west rittenhouse street Philadelphia, pa, 19144,, 
1 70 west 74th street^suite 1115, new york, n.y., 1 0023., 
1747 church street nw. Washington, dc., 20036., 


(215) 843-0700 
(212) 496-0959 
(202) 265-2270 
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August 3, 1987 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) BARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 

Re: DAR Case 87-33, Set-Asides for Small Disadvantaged Business Concerns 

I 

Dear Mr. Lloyd: 

Associated Builders and Contractors (ABC) appreciates the opportunity to 
submit comments on the above-mentioned interim regulation. 

ABC requests that the Department of Defense withdraw this badly flawed 
proposal to allow consideration of more appropriate alternatives, such as those 
proposed in these comments, for fulfilling its mandate in Section 1207 of The 
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661). 

ABC represents 20,000 general contractors, subcontractors, material 
suppliers and related firms that employ more then one million workers in the 
open shop segment of the construction industry which now performs 707 of all 
work across the nation. The Association promotes the Merit Shop concept of 
construction, which means that a contract should be awarded to the lowest most 
responsible bidder under fair and open competition. 

One of ABC's most fundamental tenets is that government procurement should 
be conducted with totally open and fair competition. The Association is 
committed to the belief that it is the responsibility of government to obtain 
the lowest possible price through unrestricted competition, as utilized in the 
free enterprise system, in the government procurement process. 

However, ABC recognizes that Congress, in Section 1207(e) of the FY '87 
Defense Authorization Act, permitted the Secretary of Defense to enter into 
contracts using "less than full and open competitive procedures when practical 
and necessary to facilitate achievement of a goal of awarding 57 of contract 
dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989, 
providing the contract price does not exceed fair market cost by more than 
107." 
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The Association objects to the Department's decision to utilize the "Rule 
of Two" to implement this provision of Public Law 99-661i ABC proposes the 
publication of a revised proposed regulation that implements Section 1207 by 1) 
emphasizing greater DOD assistance and outreach efforts, as mandated by 
Congress in Section 1207(c), to help increase the percentage of contract awards 
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with 
a "sufficient number" standard. 

Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The 
Construction Industry 

Section 1207 of The FY '87 Defense Authorization Act is silent on the issue 
of which guidelines the Secretary of Defense may use in entering into contracts 
with SDBs under "less than full and open competitive procedures." Therefore, 
DOD is given wide latitude in selecting an appropriate mechanism for 
preferential procurement. 

By proposing to use the Rule of Two, the Department is contemplating a 
set-asides system based on the most onerous and restrictive of procurement 
rules. Under this rule, a DOD contracting officer would be required to 
severely limit competition by setting aside a contract whenever he/she thinks 
that two SDBs might have an interest in doing the specified work. The rule 
functions as an automatic trigger mechanism and achieves what is practically 
sole-source procurement — only two bidders. 

The special characteristics of the construction industry and the practical 
facts of construction contracting clearly demonstrate that the Rule of Two is 
not appropriate for implementing Section 1207. 

The industry is composed of a large number of small firms which by their 
nature are highly competitive. The longstanding competitive bid process 
exemplified by the construction industry assures that firms compete on an equal 
basis in the free enterprise system. This process works well and promotes 
competitiveness and, in turn, cost-effective construction. Small construction 
firms usually compete with their equals because it would not be economical for 
large firms to bid on work more efficiently handled by the small firms. To do 
so would drain financial and personnel resources large firms need to bid on 
contracts more suited to their greater capabilities and requirements. 

As the Department is aware, small companies in general are awarded a 
significant share — up to 907 in some areas — of federal set-aside 
contracts. Congress has reviewed this situation and has directed the SBA, in 
Public Law 99-661, to review small business size standards with the goal of 
limiting small business procurement levels to approximately 307 of dollar 
volume. 

Additionally, entry into the construction industry is relatively easy and 
requires little start-up capital. Since there are relatively few barriers to 
entering this business, new small firms are constantly emerging, which assures 
competition. Construction firms compete for contracts on the basis of price 
and ability to perform work. 

Since offers are generally received from 10 to 12 firms in federal 
construction procurement at all times, this means that exclusive small business 
set-asides frequently occur on a repetitive basis with the Rule of Two. 
Utilizing this rule will not necessarily result in more contract awards to SDBs 
— it will only cause more contracts to be set aside for restricted bidding. 

The true result could be an exclusionary 1007 set-aside for SDBs. 
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The Association is alarmed that the Rule of Two, as proposed in this 
interim regulation, will unfairly burden the construction industry. Currently, 
64% of all non-residential federal construction (SIC Code 1542) is performed 
through small business set-asides and SBA 8(a) contract awards. In 
construction specialty trades, construction set-asides can reach as high as 
91.7% in the carpentry trade (SIC Code 1751). 

Section 1207(b) mandates a 5% SDB set-aside goal for the "total combined 
amounts " of four DOD acquisition activities — procurement; research 
development, test and evaluation; military construction; and operations and 
maintenance. Under this provision, it is not necessary to achieve the 5% SDB 
set-aside goal in any one of the four activities — only in the total value of 
the four areas. 

ABC is extremely concerned that DOD contracting officers will attempt to 
meet the overall 5% goal by setting aside an unreasonably high number of 
construction contracts for exclusive bidding by SDBs simply because federal 
construction is characterized by a high level of set-asides. The Association 
believes it would be unfair to achieve the 5% goal by compensate for lower SDB 
set 7 aside levels in the other acquisition activities. 

The Rule of Two Is Inconsistent With The Requirements of The Competition 
Contracting Act 

The Competition In Contracting Act. of 1984 (CICA) requires "full and open 
competition in the procurement of property and services ... by establishing 
policies, procedures, and practices that assure that the executive agency 
receives a 'sufficient number' of responses. This would be carried out by 
requiring contracting officers to demonstrate that a sufficient number of small 
business concerns will respond ... taking into account the size, character, and 
complexity of each contract and the pool of prospective firms." 

In passing CICA, Congress clearly intended to maximize full and open 
competition to meet the government's procurement needs. The "Rule of Two" 
unreasonably restricts the contracting officer's discretion to consider the 
factors specified in CICA. In actual practice, the Rule of Two goes far beyond 
the "less than full and open competitive procedures" standard of Section 1207. 
Requiring a contracting officer to create an SDB set-aside based on the 
expectation that only two such firms may have an interest in bidding on the 
contract effectively prevents the development of evidence to justify what is 
virtually sole-source procurement. 

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase 
The Level of SDB Contracting 

Additionally, the highly restrictive nature of the Rule of Two invites 
higher procurement costs above and beyond the 10% premium allowed by the Act. 
Specifically, the Department will face increased costs — as well as contract 
delays — due to the defaults that will occur due to unqualified SDBs being 
awarded contracts beyond their capabilities solely because of their SDB status. 
ABC has been provided with a study of the mechanical (plumbing, heating, 
cooling) subcontracting field which shows that 18% -! — or almost one in five — 
of the MBE (minority business enterprise) firms defaulted on government 
contracts awarded through set-aside programs. In cases such as this, the 
government agency must absorb the financial loss, face delays in completing the 
project, and reissue the contract — all of which create higher procurement 
costs. 
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From FY 1981 through FY 1986 ~ the period of the administration's massive 
defense build-up, when overall contract awards to business increased by 577 
the percentage of awards to SDBs varied by 0^. Further, the dollar volume of 
DOD contracts to all small businesses never varied by more than 27. Clearly , if 
the opportunities created by the recent increases in defense spending have not, 
by their sheer size, resulted in more contract awards to small businesses and 
SDBs, the Department may be close to maximizing the SDB procurement capability 
available. 


Moreover, using the Rule of Two to fulfill the requirements of Section 1207 
mav actually reduce the overall level of minority contracting by the 
Department. By relying on the Rule of Two, the proposed regulation gives DOD 
contracting officers a simple, expedient option for setting aside contracts for 
exclusive SDB participation. The availability of this procedure can be 
expected to reduce minority set-asides under the SBA 8(a) program, which is 
considerably more complex and requires more effort on the part of contracting 
officers to set aside contracts and certify contractors as eligible to 
participate in the 8(a) program. The simplicity and expediency afforded by the 
proposed DOD regulation ~ coupled with the existing availability of known 
minority contractors in the Department's 8(a) program — will encourage 
contfacting officers to redirect contracts and contractors from the 8(a) 
program to meet the requirements of Section 1207 (and, in turn, the proposed 
regulation). 


Congress already recognizes the potential for this redirecting of minority 
contracts by including in FY 1988 authorization legislation provisions to 
prevent this situation. Section 846 (b) (5), (6), (7) and (8) of H.R. 1748 
requires the Secretary of Defense to issue regulations (emphasis added) that: 


(6) With respect to a Department of Defense procurement 
for which there is reasonable likelihood that the 
procurement will be set aside for section 1207(a) 
entities, require to the maximum extent practicable 
that the procurement be designated as such a set-aside 
before the solicitation for the procurement is issued. 


(7) Establish policies and procedures which will ensure that 
there shall be no reduction in the number or dollar value 

of contracts awarded under the program established under 
section 8(a) of the Small Business Act and under the small 
business set-aside program established under section 15(a) 
of the Small Business Act in order to meet the goal of sec- 
tion 1207 of the Department of Defense Authorization Act, 
1987. 

(8) Implement section 1207 of the Department of Defense 
Authorization Act, 1987, in a manner which shall not 
alter the procurement process under the program es- 
tablished under section 8(a) of the Small Business 

Act. 


Clearly, Congress realizes how easy it will be for DOD contracting officers 
to use the pool of existing 8(a) contractors for the purpose of fulfilling the 
requirements of Section 1207. Moreover, these provisions in the FY 1988 
Defense Authorization bill are directed at closing this regulatory loophole and 
safeguarding the 8(a) set-aside program. 
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Alternatives to the Rule of Two 


ABC believes that Section 1207(c) clearly directs the Secretary of Defense 
to pursue a balanced regulatory approach for the purpose of meeting the 

requirements of Public Uw 99-661. Specifically, paragraph (c) maudatea the 
secretary to; 

. . . provide technical assistance services to potential 
contractors described in subsection (a). Such technical assistance 
shall include information about the program, advice about Depart- 
ment of Defense procurement procedures, instruction in preparation 
of proposals, and other such assistance as the Secretary considers 
appropriate. If Department of Defense resources are inadequate to 
provide such assistance, the Secretary of Defense may enter into 
contracts with minority private sector entities with experience and 
expertise in the design, development, and delivery of technical 
assistance services to eligible individuals, business firms and 
institutions, defense acquisition agencies, and defense prime 
contractors.” 

This language is significantly more proscriptive than Section 1207(e) (3) 
which states: \ y v /. 


To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a) 
the Secretary of Defense may enter into contracts using less 
than full and open competitive procedures... (emphasis added)" 


Associated Builders and Contractors understands and appreciates the need to 
facilitate the establishment of SDBs in the construction industry and assist 
these firms in obtaining the experience necessary to compete in the private 
sector. ABC is concerned, however that the 57 SDB goal — and DOD’s proposal 
to utilize the Rule of Two to achieve it ~ do not take into consideration that 
a sufficient number of qualified SDBs may not be available. The Association 
further believes that increased participation in the construction marketplace 
y SDBs can best be achieved on a long-term basis by upgrading the job skills 
of these workers and the management abilities of owners and supervisors. 
Accordingly, ABC offers the following recommendations; 


1) The Secretary of Defense should make the fullest 
possible use of his mandate in Section 1207(c) to 
provide the assistance necessary to help qualified 
SDBs compete for DOD contracts. This effort would 
concentrate on identifying potentially capable SDBs 
as well as providing ongoing training and management 
development over the terms of their contracts to help 
SDBs increase their capabilities to perform. 
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2) As part of this outreach and assistance program, 

SDBs should be qualified by contracting officers as to 
their capability to successfully perform the particular 
projects on which they are bidding. Criteria should in- 
clude, but not be limited to; on-site visits, personal 
interviews, license examination, analysis of bonding 
capacity, listing of work completed, resume of princi- 
pal owners, and financial capacity and type of work preferred. 
Section 1207 does not prohibit the Secretary of Defense from 
establishing qualification criteria, and such standards would 
help assure the Department of more efficient and cost- 
effective procurement using SDBs. Further, a set of uniform 
qualification standards promotes the original intent of 
Section 1207 — to develop the business abilities of SDBs 
in the DOD procurement arena. 


3) The Rule of Two should be replaced with a "sufficient 
number" standard that allows contracting officers more discretion 
in determining whether to set aside a contract for exclusive SDB 
participation under Section 1207. As previously mentioned, the 
sufficient number standard allows contracting officers to demon- 
strate that a sufficient number small business concerns will 
respond to a request for bids, with consideration given to the 
size, character and complexity of individual contracts as well 
as the pool of available firms. This standard returns discretion 
to the contracting officer in choosing to restrict competition. 

Under the Rule of Two, the contracting officer is allowed almost 
no discretion, even to the point of not permitting even an exami- 
nation of the SDB’s ability to perform a particular contract. In the 
alternative ABC, suggests that the Department examine DBE programs in 
civilian federal agencies as potential models for its Section 1207 
program. 

ABC urges the Department of Defense to adopt these recommendations in the 
interest of promoting equity and efficiency in SDB procurement. The 
Association’s staff will be pleased to assist the Department in any way in 
refining the proposed regulation to achieve these goals.’ 


Respectfully Submitt^, 



larles E. Hawkins, III, CAE 
Vice President, Government Affairs 
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May 26, 3987 


Mr. Charles W, Lloyd, c/o OASD 
Defense Acquisition Regulatory Council 
Rm, 3C841, Ihe Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

Dear Sir: 


Pertaining to the new interim rule being discussed, we would like to offer ttie 
following: 


A. 



B. 


C. 


In our opinion, in a j^iblic bid situation, any contractor, minority or 
not, has no advantage or disadvantage. Ihe low responsible bidder should 
receive the award. Ev'eryone has the same opportunity to submit their 

price. . , - 4 . 

The so-called disadvantaged contractors are in a lot of cases, ^ust 
fronts for either larger contractors or a wealthy investor or someone 
that has unofficially established a partnership. This new policy will 
only 0 ncourag 6 further fraudulent activity and discourage the small 
businesses, like ours, that are honestly scratching to survive but 
legally do not qualify for all the so-called assistance the government 

provides . . . • , c 

As a taxpayer, we feel that a competitive public situation by tar cot- 
pliments peoples hard earned money rather than narrowing down the bid- 
ding public to two or more bids. 


In summary, we would like to voice great displeasure in this rule. Beipg in- 
volved first hand in bid situations, we see plainly how the system works and 
this new rule will not in any way better it. 
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Uroups shall contain full instructions as 
^ w here and by what method shippers 
file their requests and complaints, 
^^Hher with a sample of the rate 
^^PPest form, if one is used, or, in lieu 
thereof, a statement as to what 
supportng information is considered 
necessary for processing the request or 
complaint through conference channels. 
All chang^ made in such instructions 
shall be published in said tariffa, 
supplements thereto, or reissues thereof, 
in accordance with the tariff filing 

requirements of section 18(a) of the Act 

§560.703 Filing of mlnutea.. 

(a) The parties to each approved 
conference agreement, agreement 
between or among conferences, or 
agreements subfect to this part whereby 
the parties are authorized to fix rates 
(except leases, licenses, assignments or 
other agreements of similar character for 
the use of terminal faciliHes) shall, 
through a designated official, file with 
the CoiMission a report of all meetings 
desmbing all matters within the scope 
of the agreement which are discussed or 
taken up at any such meeting, and shall 
specify the action taken with respect to 
each such matter. For the purpose of this 
part, the term “meeting” shall include 
any meeting of parties to the agreement, 
including meetings of their agents. 

« als, owners, committees or sub- 
tees of the parties authorized to 
al action in behalf of the parties, 
ireement authorizes final action 
by telephonic or personal polls of the 
membership, a report describing each 
matter so considered and the action 
taken with respect thereto shall be filed 
with the Commission. These reports 
J^ed not disclose the identity of parties 
that propose actions, or the identity of 
parties that participated in the 
discussions of any particular matter. 

reports subject to paragraph 

(a) of this section shall be filed with the 
Commission within 30 days after such 
meetings and shall be certified as to 
accuracy and completeness by the 
Conference Chairman, Secretary, or 
other official. 

(c) No report need be filed under 
paragraph (a) of this section with 
respect to any discussion of or action 

taken with regard to rates that, if 
adopted, would be required to be 

published in a tariff on file with the 
Commission. This reporting exemption 
does not apply to discussions involving 
general rate policy, general rate 
changes, the opening' or closing of rates, 
or discussions involving items, that, if 
adopted, would be required to be 
publ^ed in other tariff sections as 
Part 550 of this chapter. 


§560.704 Rling of reports on admissions, 
withdrawals, and expulsions. 

(a) Prompt notice of admission to 
membership to a conference shall be 
furnished to the Commission and no 
admission shall be effective prior to the 
postmark date of such notice. 

(b) Advice of any denial of admission 
to membership, together with a 
statement of the reasons therefor, shall 
be furnished promptly to the 
Commission. 

(c) Notice of withdrawal of any party 
shall be furnished promptly to the 
Commission. 

(d) No expulsion shall become 
effective until a detailed statement 
setting forth the reason or reasons 
therefor has been furnished the expelled 
member and a copy of such notification 
submitted to the Commission. 

Subpart H-KReaarved) 

Subpart h- Penattlaa 

§560.901 FalhiratofHaag r tfne n t a . 

Any common carrier by water in 
interstate commerce or other person 
subject to the Act entering into or 
carrying out an agreement subject to the 
Act which has not been filed with and 
approved, or has not been exempted by 
the Commission Is in violation of section 
15 of the Act and this part and subject to 
penalties of up to $1000 for each day 
such violation continues. 


§ 560.902 Failure to file reports. 

Compliance is mandatory and failure 
to file the reports required by this part 
may result in disapproval of agreements 
under section 15 of the Act or penalties 
of up to $100 for each day of such 
default under section 21 of the Act. 

§ 560.903 Falsification of reports. 

Knowing falsification of any report 
required by the Act or this part is a 
violation of the rules of this part and is 
subject to the penalties set forth in 
section 21 of the Act and may be subject 
to the criminal penalties provided in 18 
U.S.C. 1001. 

Subpart J— Paparworfc Reduction 


§ 560.991 0MB control number*' assigned ■ 
pursuant to the Paperwork Reduction Act 

This section displays the control 
numbers assigned to information 
collection requirements of the 
Commission in this part by the Office of 
Management and Budget pursuant to the 
Paperwork Reduction Act of 1980, Pub. 

L 96-511. The Commission intends that 
this part comply; with the requirements 
of section 3507(f) of the Paperwork 
Reduction Act, which requires that 
agencies display a current control * 


^mber assigned by the Director of the 
Oh^ of Management and Budget 
(OMl})^for each agency information 
collectidli; requirement; 

[CODES TO BE ASSIGNED BY OMBj 
By the CommissioiY..., 

Joeeph C Polking, 

Secretary, 

IFR Doc. 67-10005 Filed 5-1-67- 6^ am) 
BILUNQ CODE tTSO-OI-M . 


DEPARTMENT OF DEFENSE 

48 CFR Parts 204, 205, 208, 219 and 
252 

Department of Defense FederM 
Acquisition Regulation Supplement; 
Implementation of Section 1207 of 
L 00-661; Set-Asides for Sm^ 
Disadvantaged Business Concerns 

agency: Department of Defense (DoD) - 
action: Notice of Intent to develop a 
proposed rule to help achieve a goal of ^ 
awarding 5 percent of contract dollars to 
small disadvantaged busi nesses. 

SUMMARY; The Defense Acquisition 
Regulatory (DAR) Council invites public 
comment concerning the development of 
procurement methods to be used to 
implement section 1207 of the National 
Defense Authorization Act for Fiscal 
Year 1987 (Pub. L 99-661). entiUed 
“Contract Goal for Minorities.” 

DATES: Comments should be submitted 
In writing to the DAR Council at the 
address shown below no later than June 
* 3, 1987, to be considered in the 
formulation of a proposed rule. Please 
cite DAR Case 87-33 In all 
correspondence related to this issue. 
address: Interested parties should 
submit written comments to; Defense 
Acquisition Regulatory Council, ATTN; 
Mr. Charles W. Lloyd, Executive 
Secretary. ODASD (P) DARS. c/o OASD 
(P&L) (M&RS), Room 3C841. The 
Pentagon. Washington. DC 20301-3062. 
FOR FURTHER INFORMATION CONTACT! 

Mr. Charles W. Lloyd, Executive 
Secretary. DAR Council, (202) 697-7266. 
SUPPLEMENTARY INFORMATION! 

A. Background 

The DAR Council is publishing an 
interim rule appearing elsewhere in this 
Federal Register to implement section 
1207 of Pub. L 99-661. That interim rule 
requires that contracting officers set 
aside acquisitions, other than small 
purchases conducted under procedures 
of Federal Acquisition Regulation (FAR) 
Part 13. for exclusive competition among 
Small Disadvantaged Business (SDB) 
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conowj^ fvbeQ8V€f tbe contracting 
officer deti^inat that oftea can be 
aojiflj|H|pi from two or onm SOB 
cori^^Bnd thatteooiilnMtoomni 
axcaed fair narkatfck^ 
by more than 10 percent. 

Public comments are Invited 
concerning other procurement methods 
which can reasonably be used to attain 
the obfective above. Pfeosentiy, the PAR 
Council is considering two addMonal 
procaduiaajotoul Udow which may- 
form the basis of an additional proposed 
rule on thfaJopiaK^IMtatfadjr sol far 
publication on or about lune 12, 1987. 
Thelhttimpp^ 

under authority of “exception five’* of 
the Con^etUion In ContacUngAct^. 
(CICA]^ ttUSOl 230l(cKS^ 

“Authoriasd dr Ifaqiiit^.by SUtule** by 
FAR a3Q2r4 i^paaoeduio whesaby 
direct W l»«fa fa an 

firm, without proyidihg for full anid open 
comfwtfttefaepiinirittid b^ 

1207), fa Iheif dini^^ whom a 
markd sonmy Md a^souroat m 
CBD notica k k nfi fl b d only one 
responsible SOB concern which could 
fulfill DblTs requirements. Use of the 
authority would be limited to those 
circumstances wheie SOB set-aside 
criteria are not met where realistic 
pricing is possible (e.gH through cost and 
prid ng^da ta, or otherwise) and whm 
awa^M|hottt fidl arid opeu 
coii^^Hn is necessary to adifeve the 

A second proposal under 
consideration involves establishin g a 10 
percent preference differential for SOB 
concerns in certain sealed bid 
competitive acquisitions, when the 
preference is determined necessary to 
attahi the 5 percent goal. Under this 
procedure, award would be made to an 
otherwise responsible SDB concern 
whose bid is within 10 percent of the 
low offeror's bid. Consideration is being 
given to extending this procedure for use 
in competitive negotiated acquisitions 
where source selection will be based 
primarily on price. However, the 
procedure would not be utilized in 
acquisitions involvuig partial or Labor 
Surplus Area set-asidM, or small 
purchases under FAR Part 13. 
Consideration is presently being given 
to the criteria for application of the 
preference differential and whether it 
should be employed only when 
acquisitions are totally unrestricted. 
CharlM W. Uoyd. 

Executive Secnsloiy; Defease Acquisition 
Reguiatory CounciL 

|FR Doc. 87-10100 Filed 5-1-67; 8:45 am| 
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VETERANS ADMINISTRATION 

4aCFRPartt1t : 

AcqyfallkMi RagulatloM for Smat 
Buainasa Concff w 

AQSNCV: Veterans Administration. 
action: Proposed regulations. 

summary: The Veterans Administration 
(VA) is issuing a proposed rule to the 
Veterans Administration Acquisition 
Regulation (VAAR). The proposed rule 
addresses the procedure for processing 
Small Business Administration 
Certificate of Competency appeals and 
includes Administratioa Certificate of 
Competency appeals and includes 
additional language to increase the 
emphasis on giving Vietnam era and 
disabled veteran-owned firms every 
opportunity to participate in selling 
items and services to the VA 

DATCS; Written comments must be 
submitted no later than June 3. 1967, for 
consideration in the final regulation. The 
final regulation will be effective upon 
approv^ 

ADORCtt: Interested persons are invited 
to submit written comments, suggestions 
or obfecttons to the Administrator of 
Veterane Affairs (271A), Veterans 
Administration, 810 Vermont Avenue, 
NW„ Washii^ton, DC 20420. All written 
comments will be available for public 
inspection only in the Veterans Services 
Unit, room 132 of the above address, 
between the hours of 8:00 a.m. and 4:30 
p.nL, Monday through Friday (except 
holidays) until June 17, 1987. 

FOR FURTNCR MFORMATION CONTACT: 

Thomas A Hamilton, Supply 
Management Representative, Policy 
Division, Office of Procurement and 
Supply (91A), (202) 233-3882. 

8UPPLEMCNTARY INFORMATION: 

1. Background 

This proposed rule includes regulatory 
revisions by providing internal 
procedures for processing Small 
Business Administration Certificate of 
Competency appeals and providing., 
additional language to give the Vietnam 
era arid disabled veteran-owned firms 
every ;opportunity to participate in VA 
business opportunities. 

il. Executive Order 12291 

This proposed rule has been reviewed 
in conjunction with Executive Order : 
12291, Federal Regulation, and has been 
determined not to be a **major rule” as 
defined therein. 


III. Regulatory Flexibiltty Act (RFA) 

Because this proposed rule does not 
come within the term “rule” as defined 
in the RFA (5 U.S.C 601(2)). it is not 
subject to the requirements of that Act. 

In any case, this change will not have a 
significant impact on a substantial 
number of small entities because the 
provisions implement the requirements 
of the Competition in Contracting Act 
(CICA) as required by the Federal 
Acquisition Regulation (FAR). The 
provisions are primarily internal 
procedures which will not impact the 
private sector, 

rv. Paperwork Reductioo Act 

This proposed rule requires no 
additional infonnation collection or 
recordkeeping requirement upon the 
public. 

List of Sobfects in 48 CFR Part Rif 

Government procurement 

Approved; April 1967. 

ThoBBas iCTuniage» 

AdmittistratoR 

Part 819 of title 48 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

PART SIB-SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 

1. Tbe authority citation for Part 819 
continues to read as follows: 

Authority: 38 U.S.C. 210 and 40 U.S.C 
4S6(c). 

2. Subpart 819.8, consisting of 819.602- 
3, Is added to read as follows: 

Subpart 819.6— Certificates of 
Competency and Determinations of 
Eligibility 

619.602-3 Appealing Small Business 
Administration's decision to issue 
Certificates of Competency. 

Formal VA appeals of an initial 
concurrence by the SBA Central Office 
in an SBA Regional Office decision to 
issue a (CoC) Certificate of Competency 
will be processed as follows: 

(a) When the contracting officer 
believes that the VA should formally 
appeal the concurrence by the SBA 
Central Office in an SBA Regional 
Office decision to issue a CoC. the 
contracting officer will so notify the ; 
Director. Office of Procurement and 
Supply (93B) in writing within five 
business days after receipt of the SBA 
Central Office's written confirmation of 
its determination. Within ten business 
days of the contracting officer's receipt 
of the SBA's written confirmation (or 
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Defense Acquisition Regulatory 
Council 

ATTN: Mr. Charles W. Lloyd, 

Executive Secretary 
ODASD(P)DARS 
c/o OASD(P«tL)(M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Reference: DAR Case 87-33 

Dear Mr. Lloyd: 

I am submitting comments pertaining to the interim rules 
published in the May 4, 1987, Federal Register to implement 
Section 1207 of Pub. L. 99-661 . 

My comments are based on my experiences as the President and 
Chief Executive Officer of an SBA 8(a) certified firm that has 
competed for and performed government contracts . I support the 
intent of Pub.L. 99-661 and I offer these comments with the hope 
of making the implementation of this law productive for all who 
are involved. 

First, it is crucial that an aggressive policy and effort is 
established to identify and determine the availability of small 
disadvantaged business concerns. The proposed rule calls for the 
contracting officer to determine — based on the rule of two — the 
existence of two or more capable SDB firms. My experience leads 
me to suggest that other experienced SDB advocates should be 
involved in making this determination. Contracting officers^ 
should be required to make their determination based on specific 
input from appropriate Office of Small Business Utilization 
(OSDBU) personnel and procurement outreach technical assistance 
providers. 

Second, the definition of who can challenge and/or protest 
the set aside process needs to be; looked at more carefully and 
closely. This is necessary in order to prevent frivolous 
challenges and protests that will : result in a delaying tactic to 
discourage con-tracting officers to set aside procurements. ; 
Interested parties who can challenge and/or protest should be 
limited to qualified SDB offerors. There should be time frames 
for processing the challenges and/ or protests that are short 
enough to avoid delaying the procurement. And there should be 
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penalities imposed on frivolous protestors to discourage use of 
challenges and protest as delaying tactics. 

Third, specific limitations should be placed on the amount 
of subcontracting allowed under Section 1207 of Pub. L. 99-661 . 

The intent of this law is to increase economic activity in the 
small disadvantaged business community. As a result, they should 
be required to perform from 55 to 75 percent of the work 
themselves. However, to encourage networking and joint ventures 
among minority businesses this limitation should be waived if the 
subcontract is with another qualified small disadvantaged 
business . 

Any finally, there should be some distinction made between 
the SBA 8(a) program and this DoD program. The size of many 
minority firms is unrealistically inflated by the revenues they 
are earning in the 8(a) program. In order to expand the base of 
eligible firms who can take advantage of this program it is 
important that revenues obtained as a result of participating in 
the 8(a) program are not counted. 

I appreciate this opportunity to offer these comments and I 
would like to continue to be informed about your efforts to 
implement this most important law. 



NATIONAL 

ASSOCIATION 

OF 

MINORITY 

PETROLEUM 

DEALERS 


IN THE DEPARTMENT OF DEFENSE 
DEFENSE ACQUISITION REGULATORY COUNCIL 


COMMENTS ON OTHER PROCUREMENT 
METHODS WHICH MAY FORM THE BASIS 
FOR A PROPOSED RULE IN CASE NO. 87-33 


Submitted by: 

National Association of 
Minority Petroleum Dealers^ Inc. 
1633 Sixteenth Street/ N.W. 
Washington/ D.C. 20009 


The National Association of Minority Petroleum Dealers, Inc. 
(NAMPD), is a trade association established to promote the 
business welfare of petroleum distribution firms owned by racial 
and ethnic minority group members across the country. 

Among its constituency are a number of companies which pro- 
vide, or have provided, petroleum products to agencies of the 
federal government under both competitive and Section 8(a) contract- 
ing procedures, specifically through the coordinating function of 
the Defense Fuel Supply Center, Defense Logistics Agency. 

NAMPD welcomes this opportunity to comment on the development 
of procurement methods (52 F.R. 16289) to be used in implementing 
Section 1207 of P.L, 99-661, National Defense Authorization Act of 
1987, particularly as such proposals may relate to minority oil 
dealers. 

DAR Council's first proposal would allow direct award to a 
small disadvantaged business (SDB), as a sole source, where "only 
one responsible SDB concern which could fulfill DoD's requirements" 
can be identified, and then, only where "necessary to achieve the 
5 percent goal." 

First, and most importantly, it is NAMPD's position that, to 
the extent feasible, the 5 percent goal be achieved through equita- 


ble distribution of contracting 
example, minimal 5 percent goals 


four areas of procurement, resea; 


opportunities throughout DoD. For 
should be assigned each of the 
rch and development, military 


construction, and operation and maintenance. Likewise parity should 


A 


be encouraged among "basic" procurement units, such as Defense 
Fuel Supply Center, Defense General Supply Center, and Defense Per- 
sonnel Support Center. Assuming some basic procurement units 
actually exceed their individual 5 percent goals in a given fiscal 
year, the excess should not be figured in DoD's overall 5 percent 
goal, where goals of other basic procurement units remain largely 
unmet. By establishing a depa rtment- leve I entity capable of monitor- 
the progress of, and results achieved by, basic procurement units, 
the- integrity of the Section 1207 program can be maintained, and 
DoD should be able to assure that no business sector having respon- 
sible SDB concerns would remain underutilized with respect to the 
dollar value of contract actions under Section 1207. 

The proposed sole source SDB contracting procedure should not 
be employed merely as a stand-by measure to achieve the 5 percent 
goal. Particularly among acquisitions centered on geographical 
commercial market areas (CMAs)- such as DFSC's ground fuels pro- 
gram- a number of responsible SDBs virtually would be denied access 
to the Section 1207 program, solely for reason that they are located 
in CMAs having no other SDBs to trigger the "rule of two." NAMPD 
suggests that the sole source procedure might be extended to such 
situations, given adequate safeguards to prevent its abuse. 

DAR Council's second proposal would allow a 10 percent prefei — 
ence differential for SDB concerns under sealed bid competitive 
acquisitions where "necessary to attain the 5 percent goal." As a 
general statement,. NAMPD supports .thi s methodology. Certainly, it 
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would appear to provide greater overall access to Section 1207 
contracting opportunities than would any "rule of two" concept. 

While the "rule of two" necessarily locks two or more SDBs into a 
process in which only one can prevail, the instant proposal does 
not presume involvement of a second SDB bidder. If applied to a 
fair proportion of competitive solicitations, it is much more likely 
that Section 1207 contract actions will be spread over a greater 
number of small disadvantaged businesses. Additionally, there does 
not appear to be any significant acquisition cost consideration 
between the preference differential and "rule of two" contracting 
procedures. 

NAMPD currently takes no position on the extension of this 
procedure to competitive negotiated acquisitions where source selec- 
tion will be based primarily on price. 

DAR Council may anticipate supplemental responses from 
NAMPD, and, in particular, with regard to the interim rule publish- 
ed at 52 F.R. 16263. 


Dated: June 2, 1987 



BENNETT & ROBINSON 

ATTORNEYS AT LAW 

SUITE 1102 
1726 M STREET N.W. 

WASHINGTON, D.C. 20036 


WILLIAM W. BENNETT. JR 
ALFREDA ROBINSON 

Defense Acquisition Regulatory Council 

Attn; Mr. Charles W. Lloyd 

Executive Secretary 

ODASD(P)DARS 

C/O OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 


June 3, 1987 

202/457-0602 

Hand-delivered 


Re: DAR Case 87-33 


Dear Mr. Lloyd: 

We are pleased to submit these comments to the Department of 
Defense ("DoD") in response to its May 4th Federal Register 
Notice of Intent to publish a proposed rule concerning 
procurement methods other than set aside competition methods to 
attain the 5 percent goal established in Section 1207 of P.L. 
99-661. It is essential that DoD publish and promulgate such a 
rule if the 5 percent goal for participation by Small 
Disadvantaged Businesses ("SDB") in DoD procurements in fiscal 
years 1987, 1988 and 1989 is to become a reality. 

DoD itself recognized the need to initiate a rulemaking to 
develop innovative tools that contracting officers would use to 
attain the 5 percent goal when in its own policy statement of 
March 24, 1987, Deputy Secretary of Defense William K. Taft 
lamented that "[i]n spite of all the initiatives we implemented 
during FY 1986, we did not come close to attaining the five 
percent goal. I remain firmly convinced that the Department can 
and should do more to increase the participation of small 
disadvantaged businesses in Defense procureirient and research." 
Not only "should" DoD do more to increase the participation of 
SBDs in defense procurement and research, but it must do so. 

In Section 1207, Congress has; delegated to the Secretary of 
Defense, the power to exercise vast discretion to implement a 


procurement program of "less than full and open competition 
procedures..." to facilitate achievement of the 5 percent goal. 
The delegation of power by the Congress is a mandate that such 
power be used. Congress granted the Secretary of Defense vast 
discretion to design and operate such a procurement program. 

DoD is well served, then, to initiate an informal rulemaking to 
promulgate procedures by which that vast discretion will be 
guided. The need for a proposed rule that allows a contracting 
officer to use other than full competitive measures to attain 
the 5 percent goal is evident and paramount. 

Commonly, in military construction contracts, performance 
and payment bonds are required, and bid bonds may also be 
specified in the invitation for bid. These are facets of full 
competition in such military construction procurements which 
must be reexamined with regard to Section 1207 if the 5 percent 
goal is to become more than a mirage for SDBs in the 
construction business. 

One major problem small disadvantaged construction companies 
experience is that of bonding. Many of them have not been able 
to comply with the bonding provisions in invitations for bid and 
contracts because surety companies have imposed exacting 
requirements of financial indemnity and historical experience 
which many small disadvantaged construction companies are not 
able to meet. It does no good for a small construction company 
to be awarded a construction contract from DoD if that 
contractor cannot obtain the bonding necessary to perform the 
contract. 

In its proposed rule, DoD should address bond waiver 
regulations, contract segmentation procedures, and letters of 
credit regulations. There should be other creative means of 
eliminating bonding as an impediment to DoD's attaining the 5 
percent goal established in P.L. 99-661. Pursuant to Section 
1207(g)(4)(B), after such programs have been put into effect, 

DoD should report to the public and to Congress on the impact, 
if any, which the use of innovative techniques for removing the 
bonding obstacle has had on the successful performance of 
military construction projects. 

A second major problem SDBs face is that of obtaining 
initial working capital to finance performance of construction 
and other contracts. Innovative means of providing the advance 
payments mandated in Section 1207(e)(2) of P.L. 99-661 must be 
explored in the proposed rulemaking. Further, DoD should 
examine the assurances it may give a potential private lender 
during the post-contract award phase to facilitate private 
lending ;to an SDB. In this regard, it is crucial that DoD 
involve the banking community in the rule promulgation process. 
Finallyy in meeting its responsibilities under Section 1207(c) 
to provide technical assistance to SDBs, DoD should solicit 
actively and encourage the participation of members of the 


2 


banking industry in this process, including convening joint 
conferences among banking associations and small defense 
contractors. 

We also encourage DoD to initiate a rulemaking to establish 
procedures for awarding contracts to a SDB when, after 
appropriate market review, it is determined by a contracting 
officer that only one SDB is available and responsible to 
perform a particular procurement. Such a proposed rule is 
consistent with the underlying purposes of Section 1207. 

Long-term purposes of Section 1207 are to expand, deepen and 
preserve full and free competition, and thereby to assure the 
economic well-being of this Nation by encouraging the 
development of active and potential business capacity among the 
small disadvantaged business sector of our economy. These 
purposes are nullified when a contract is denied the small 
disadvantaged business community simply because only one 
responsible SDB is available for a particular procurement. 

There may be sectors of the DoD contracting market in which SDBs 
in recent years have not entered; Yet, there may be individuals 
in academia and in the business community, who, in cdmbination, 
may have the technical expertise and business acumen to form and 
operate an enterprise which could responsibly perform a DoD 
contract in market sectors where no SDB has participated 
previously. 

The importance of market diversification and of the 
development of new competitors to the economic well-being of the 
Nation, cannot be denied. A regulation which encourages 
diversification and formation of new responsible competitors in 
the small disadvantaged business community should be given 
serious consideration. Therefore, we encourage DoD to publish 
for comment a rule which would allow a contracting officer to 
award a contract to a SDB when it is the only responsible SDB 
available to perform a particular procurement. 

In the history of this Nation, the military services have 
been at the forefront of expanding opportunities for all 
American citizens. By initiating a rulemaking to promulgate 
rules that will permit contracting officers to use other than 
full and open competition techniques to meet the 5 percent goal 
established in Section 1207 of P.L. 99-661, the military 
services will again be at the forefront of expanding 
opportunities for American citizens and of assuring the economic 
well being of the Nation by developing competitors among the 
small disadvantaged business community. 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D. C. 20301-3062 

Re; DAR Case 87-33; Notice of Intent to Develop a 
Proposed Rule 

Dear Mr. Lloyd; 

These comments are submitted on behalf of Wardoco, Inc. 
and Tri-Continental Industries, Inc ., two minority-owned fuel oil 
resellers currently certified to participate in SBA's Section 
8(a) Program. These firms wish to comment on one proposal con- 
tained in the "Notice of Intent to develop a proposed rule to 
help achieve a goal of awarding 5 percent of contract dollars to 
small disadvantaged businesses." 52 Fed. Reg* 16289-90 (May 4, 
1987) ("NOI"). Specifically, the NOI's second proposal estab- 
lishes a 10 percent differential for Small Disadvantaged Business 
("SDB") concerns in certain sealed bid competitive procurements. 
Since this proposal could yield significant benefits for minority 
fuel oil vendors, both Wardoco and Tri-Continental advocate; its 
adoption. 

Presently there are few, if any, awards by the Defense 
Fuel Supply Center (DFSC) to minority fuel oil vendors on either 
an 8(a) or non-8(a) basis. This situation results from applica- 
tion of the so-called "non-manufacturer rule," 13 C.F.R. S 121.5, 
which requires that recipients of "reserved" contracts that are 
not manufacturers supply the product of Small manufacturers. 
Unfortunately, there are few, if any, small refiners (defined as 
less than 50,000 b/d capacity) geographically accessfible to loca- 
tions where minority fuel oil resellers could sell home heating 
oil dr gasoline to DFSC Posts, Ccimps and Stations facilities. 


Defense Acquisition Regulatory Council 
June 2, 1987 
Page 2 


While there are some small refiners who can supply certain bulk 
fuels to DFSC, the fact that there have been only one or two 8(a) 
bulk fuels contracts nationwide in the past several years speaks 
for itself. 

SBA recognized the impossible constraints imposed on 
8(a) oil firms by the non-manufacturer rule when it passed an 
emergency waiver from the rule for 8(a) fuel oil resellers to the 
Posts, Camps & Stations market of DFSC in August, 1984. With the 
lapsing of this emergency waiver — and the concomitant return of 
the non-manufacturer rule's restrictions — the number of awards 
to minority fuel oil vendors has dropped precipitously. 

Through its reference to open competitive procurements, 
the NOI's second proposal recognizes that SDBs should not be sub- 
jected to the non-manufacturer rule. Wardoco and Tri-Continental 
strongly urge that this feature of the NOI remain unchanged. 
Additionally, DoD should require that open procurements be 
awarded to a Small Disadvantaged Business if its offer is within 
10 percent of the lowest bid. As currently structured, the NOI 
puts too much discretion in the hands of the contracting offices. 

Since the May 4th Federal Register notice is merely a 
"Notice of Intent to develop a proposed rule", we reserve the 
right to supplement these comments. The second proposal con- 
tained in the May 4th notice, however, should be issued in its 
proposed form. 


Sincerely , 



LHL/cj 



and Oversight 


INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 22202 


MAY I 2 1987 


MEMORANDUM FOR EXECUTIVE SECRETARY, DEFENSE ACQUISITION 

REGULATORY COUNCIL 

SUBJECT: Defense Acquisition Regulation Case Number 87-33, 

Implementation of Section 1207 of Public Law 99-661; 
Set-Asides for Small Disadvantaged Business Concerns 


We have reviewed your interim rule amending Parts 204, 
205, 206, 219, and 252 under the subject Defense Acquisition 
Regulation Case. We believe it adequately implements the 
requirements under Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661) , 
entitled "Contract Goal for Minorities." 



We have also reviewed your notice of intent to develop a 
proposed rule with two additional procedures for achieving the 
goal of awarding 5 percent of contract dollars to Small 
Disadvantaged Business (SDB) concerns. The procedures would 
enable the contracting officer to award a contract to a SDB 
concern where (a) only one qualified SDB source is available, 
or (b) a qualified SDB concern is within 10 percent of the low 
offeror's bid in a source selection based primarily on price. 
Both of the proposed procedures appear acceptable under 
Section 1207. However, we would like to defer further comments 
until the proposed rule has been drafted. 


We appreciate the opportunity to comment on this matter. 



vJames H. Curry 
Assi^ant Inspector Gefferal 
for Audit Policy and Oversight 


PHONE (312) 873-2456 
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Morin Industries. Inc. 

P 0. Box 1 5585 
Colorado Springs, CO 80935 
Phone (303) 597-1 201 


May 12, 1987 


Defence Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington, DC 20301-3062 
REF: DAR case 87-33 


Dear Mr. Lloyd: 

We as a Small Disadvantaged Business Concern and are in 
support of implementing section 1207 of the National Defence 
Authorization Act for Fiscal year 1987, entitled "Contract Goals 
for Minorities" to amend the DFARS. 

As an SDB we are looking forward to participating in the set 
aside program. We feel that this program will be beneficial to 
many SDB’s, and enable minorities to have the opportunity to 
develop into a competitive company and compete in the open 
market . 


We hope that this set aside program will be extended beyond 
the 3 year limit, so that other SDB’s like ourselves, can 
participate in the program. 


In closing we would like to add that of the two proposals we 
feel that both would be beneficial to the set aside program for 
SDB’s. 


President 
Juan Morin 







Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 


401 Farragut Street, N.E. 
Washington, D.C. 20011 

Executive Offices 
(202) 526-6784 

June 2, 1987 
Hand Delivered 


Re : PAR Case 87-33 , Comments 
Dear Mr. Lloyd: 

Set forth below are comments relating to the supplemental proposals to develop 
proposed rules to achieve a goal of awarding 5 percent of contract dollars to Small 
Disadvantaged Businesses (SDB), 52 FR 85, p. 16290. 



The first proposal in which only one responsible SDB concern could be identified 
to fulfill DOD's requirements should be developed in accordance with the set 
asides procedures established in the Interim Rules. 

Exception is taken to the second proposal for ‘'establishing a 10 percent 
preference differential for SDB concerns in certain sealed bid competitive 
acquisitions when. . .necessry to attain the 5 percent goal**. 


At a minimum the perference should be stated as a 10 percent price differental 
as it relates to the Fair Market Price (FMP), and not as it relates to the low 
offeror's bid price. In acquisitions in which price is the primary consideration, 
the FMP is the most accurate indicator as to the price for which a commodity could 
reasonaly be obtained. Establishing a price differential above the low bid price, 
will encourage abuses, and may not objectively reflect actual market conditions. 
Arising from economies of scale, a large business can oftentimes bid below the 
fair market price, at which a Small: Disadvantgaed Business , could otherwise 
acquire \the commodity. In so doingi the preference differential would be defeated. 
A subjective artificial price as established by a large business bidder is 
meaningless, in that it bears no rational relationship to the marketplace. 

As a result thereof, the large business concerns will continue to receive most of 
the contract awards, while the SDB concerns for whose benefit the law was enacted, 
receive nothing. 


Moreover, the preference proposal should not be established in lieu of the set 
asides provisions, which reserves contract opportunities for exclusive competition 
by SDB concerns. The preference proposal should only be utilized as a last resort, 
if at all, and not as an alternative, or discretionary elective to the set aside 



Mr. Chjarles W. Lloyd 
Page 2 
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procedures. To do otherwise, is to effectively nullify the intent and the letter 
of the National Defense Authorization Act for Fiscal Year 1987 (Pub. L. 99-661), 
“Contract Goal for Minorities". 

I trust that the foregoing will be considered in developing the proposed rules. 
Cordially, 

Ms. R.S. Hill, 

Chief Executive Officer 
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Defense Acquisition Regulatory Council # 
Attnj Mr. Charles W. Lloyd, 

Executive Secretary, ODASD (P) DARS, 
c/o OASD, (F6L)(M6RS), Room 3C841, 

The Pentagon, 

Washington, DC 20301-3062 
Reference; DAR Case 87-33 



Dear Mr. Lloyd; 

The Department of Defense (DoD) is to be commended on its aggres- 
sive effioefco fco implexnanb Sscttlon 1207 of fhA National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities." We, at Tresp Associates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation regulations with few exceptions, and submit the 
following comments for your consideration; 


ISSUE; 


(1) The Rule of Two: The interim rule establishes a "rule of 
two (ROT)" regarding set-asides for Small Disadvantaged Business 
(SDB) concerns, which is similar in approach to long-standing 
criteria used to determine whether acquisitions should be set aside 
for small businesses as a class. "...Specifically, whenever a 
contracting officer determines that competition can be expected to 
result between two or more SDB concerns, and that there is 
reasonable expectation that the award price will not exceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the acquisition for exclusive competition among 
such SDB firms...." 

RECOMMENDATION; The rule of two implementation procedures as 
currently presented gives i the Contracting Officer complete 
authority in the ROT process, ■ and fails to address the role of the 
Department's Small and Disadvantaged Business Specialists (SDBS). 
DoD has a cadre of over 700 SDBS who have done an outstanding job 
in the implementation of other legislation? Public Law 95-507, as 
an example. Therefore, we recommend that the regulations be 
written to mandate active participation on the part of the SDBS and 
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Mr, Charles W. Lloyd 
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the Contracting Officer in rule of two decisions* We feel that 
the foregoing will result in more balanced and unbiassed ROT 
opinions . 

ISSUE: 


2, Protesting small disadvantaged business representation. 
Paragraph 219.302 ($-70) found at 16265, states in part, “...(1) 
Any offeror or an Interested party, may in connection with a 
contract involving award to a SDB based on preferential conside- 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer.*.." 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad- 
vantaged business status. 



RECOMMENDATION: The regulations should be more specific with 
respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro- 
test process.. 


ISSUE: 


(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises* 
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Again, DoD is to be commended for its work in the various socio- 
economic programs, and if Tresp Associates can be of any 
assistance to you, please do not hesitate to contact me. 



Corporate Affairs 



NATIONAL ASSOCIATION OF MINORITY CONTRACTORS 

806 15th Street, N.W. • Suite 340 • Washington, D.C. 20005 • (202) 347-8259 


June 3, 1987 


Defense Acquisition Regulatory Council 

ATTN; Mr. Charles W. Lloyd 

Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L)(M&RS) 

Room 3C841, The Pentagon 
Washington, DC 20301-3062 




Re: Comments on DAR Case 87-33; DoD's Notice of Intent 

to Develop a Proposed Rule to Help Achieve a Goal 
of Awarding Five Percent (5%) of Contract Dollars 
to Small Disadvantaged Businesses 

Dear Mr. Lloyd: 

The following are the comments of the National 

Association of Minority Contractors (NAMC) with regard to 
the Department of Defense (DoD) notice of intent to develop 
a proposed rule to help achieve a goal of awarding five 
percent (5%) of contract dollars to small disadvantaged 
businesses. 

Introduction 

The National Association of Minority Contractors (NAMC) 
is a business trade association established in 1969 to address 
the needs and concerns of minority-owned construction firms. 
NAMC is the oldest and only organization representing the 
economic interests of the 60,000 minority construction 
contractors nationwide. One of NAMC's primary objectives 
is the increase of procurement opportunities for minority 
contractors in the public and private sectors. 

Section 1207 of the National Defense Authorization 
Act for Fiscal Year 1987 (P.L. 99-661) requires the Department 
of Defense to award five percent (5%) of its contract 
procurement to small disadvantaged businesses. The Defense 
Acquisition Regulatory (DAR) Council has already published 
an interim rule to implement Section 1207. That interim 
rule requires that contracting officers set aside 

acquisitions, other than small purchases conducted under 
procedures of Federal Acquisition Regulation (FAR) Part 
13, for exclusive competition among Small Disadvantaged 
Business (SDB) concerns, whenever the contracting officer 
determines that offers can be anticipated from two or more 
SDB concerns and that the contract award price will not 
exceed fair market price by more than ten percent (10%). 


A FULL SEBVICE MEMBEBSHIP CONSTBUCTION ASSOCIATION 

WORKING FOR A BETTER CONSTRUCTION INDUSTRY 
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The Department of Defense now invites public comment 
concerning other procurement methods which can reasonably 
be used to attain the five percent (5%) goal. Accordingly, 
NAMC submits the following recommendations. 


Recommendat ion 
1. Size Standards 

It is very probable that the Dob will rely heavily 
upon minority concerns already certified as small 

disadvantaged businesses under the Small Business 
Administration (SBA) 8(a) set-aside program to achieve its 
five percent goal. This could be an ill-fated effort, 
however, if certain precautions are not taken. 

Under the 8(a) program a firm is entitled to procure 
government contracts which are set-aside by the various 
federal agencies for such purpose. Most of such contracts 
are negotiated rather than bid. This allows minority 

contractors to build performance track records in order 
to more smoothly move into the economic mainstream once 
they graduate from the 8(a) program. 

Studies conducted by NAMC as well as Senator Lowell 
Weicker of the Senate Small Business Committee indicates, 
however, that once a firm graduates from the 8(a) program 
the contract dollars such firm is able to procure decreases 
dramatically. Thus, the "size" of an 8(a) firm is inflated 
during the time it is in the SBA program. 

This phenomena could present a situation in which the 
most capable small disadvantaged firms will not be eligible 
to be included in the DoD program during the time period 
of the legislation because once such firms perform even 
one substantial DoD contract they will no longer be considered 
"small" by legislative definition. They will, thus, be 
unable to bid on any future DoD contracts under the program 
and will probably be "graduated" from the 8(a) program. 
NAMC recommends, therefore, that for purposes of Implementing 
Section 1207, contracts procurred under the SBA' s 8(a) program 
not be counted in determining whether a particular firm 
is "small." 


2. Dissemination of Procurement Information 

There are several thousand minority contractors in 
the construction marketplace which are more than capable, 
from both a management and financial standpoint, to perform 
DoD contracts. Most of such firms, however, have never 
done business with the Department of Defense, although they 
so desire. The reason for this is that such firms are rarely 
aware of information regarding specific DoD procurements. 
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Although it is true that substantial information is available 
regarding DoD procurements, the small disadvantaged business 
person frequently does not know where to find such 
information. Even when he is able to find such information, 
however, it may be presented in such a context that leads 
the minority businessman to believe that he does not have 
the time nor the resources to effectively read and analyze 
such information. 

Minority contractors need timely, edited DoD procurement 
information. NAMC currently publishes Procurement Bulletins 
for its members in which public and private sector information 
on procurement opportunities is broken down to make it simple 
and relevant to the targeted minority firms. NAMC has enjoyed 
great success in getting minority firms to respond to such 
bulletins. The DoD Office of Small and Disadvantaged Business 
Utilization (OSDBU) should work very closely with trade 
associations such as NAMC to assure that information on 
DoD procurements is properly and effectively disseminated. 


3 . Availability of Small Disadvantaged Businesses 

DoD's interim rule gives contracting officers the 
authority to determine whether or not offers for acquisitions 
will be received from two or more small disadvantaged 
businesses. Often, however, the contracting officer is 
in no position to determine such information as he has no 
knowledge of either the availability or the eligibility 
of minority firms which can perform certain work. 

NAMC keeps business profiles on thousands of minority 
construction firms nationwide which contain such pertinent 
information as the company's gross sales for the past three 
(3) years, bonding capacity, years in business, etc. Other 
trade associations maintain similar records in other specialty 
areas. It is recommended, therefore, that DoD require that 
a contracting officer may only make a determination that 
two or more SDB's are not available for any given acquisition 
only after checking with the national trade association 
pertinent to such procurement area of specialty. 


4. Bonding 

Under the Miller Act, as amended (40 U.S.C. 270a - 

270e), performance and payment bonds, with certain exception, 
are required for all United States government construction 
contracts. It is this requirement that has eliminated many 
capable minority contractors from bidding or performing 
DoD contracts. Corporate surety companies have simply not 
provided bonding to minority firms at anywhere near the 
level that they have provided such service for majority-owned 
firms. Regardless of the reasons given by the surety 
companies for not awarding bonds to minority businesses. 
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and regardless of reasons perceived by minorities that they 
have not received them, the problem is still an inescapable 
reality that threatens to impede DoD efforts to achieving 
its five percent small disadvantaged business goal. A very 
practical solution is emerging which may resolve much of 

the current problem, however. 

A hardly-noticed amendment to the Miller Act authorizes 
the use of individual sureties to award bid, performance 
and payment bonds to contractors. These bonds are backed 
by individuals rather than corporations. Individual sureties 
are not required to be listed on the U.S. Treasury List 
yet they are authorized and acceptable to the U.S. Government 
in almost all cases. Federal Regulation 41 CFR 1.10.203 

dilineates the authority and use of these bonds. 

During the past year NAMC has been very successful 
in obtaining individual surety bonds for its members. 
Although this is a legal form of bonding, many federal 
contracting officers are still not aware of these types 
of bonds nor have they ever seen one. Educating such 

contracting officers on a case-by-case basis has sometimes 
been ah arduous and time-consuming task. It is recommended 
that DoD educate all of its contracting officers of the 
acceptability of individual surety bonds in whatever manner 
it deems feasible and effective. 


5. The Protest Process 

There are several predominant ly-white national trade 
associations which have opposed any and all government efforts 
to bring minority businesses into economic mainstream. They 
often seek to sabatoge on stonewall any government program 
which seeks to facilitate the increased utilization of 
minority businesses. The most-often used tactic is the 
administrative legal procedure. 

Through their members, such organizations will challenge 
or protest an award to a small disadvantaged business in 
the administrative arena. Such protest may take up to two 
years to resolve. The minority firm is not only precluded 
from performing the contract but its financial resources 
are diluted from the necessity of obtaining legal assistance. 
Most importantly, however, is the fact that many other capable 
minority firms are discouraged from bidding on government 
jobs, thus fulfilling the intent of protagonist in taking 
such action. 

For purposes of implementing Section 1207 NAMC recommends 
that the "interested party" which may challenge an award 
be limited to qualified small disadvantaged business offerors. 
A special, expedited process should be designed for dealing 
with such protests. A procedure should also be implemented 
for summarily dismissing protests which appear on their 
face to be frivilous. 
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Conclusion 

NAMC thanks you for allowing it the opportunity to 
submit comments in this matter. We stand ready to assist 
DoD in any possible way to make this program a success. 


Very truly yours. 



Ralph C. Thomas, III 
Executive Director 


RCTicps 


TIGHE, CURHAN & PILIERO 

ATTORNEYS AT LAW 
1750 PENNSYLVANIA AVENUE. N.W. 

WASHINGTON. O.C. 20006 


(202)628-0300 


June 3, 1987 


Defense Acquisition Regulatory Council 

ODASD(P) DARS 

c/o OAS (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 

ATTN: Charles W. Lloyd, Executive Secretary 

Dear Mr. Lloyd: 

Tighe, Curhan & Piliero represents a number of small, minority 
owned firms and has been asked to submit these comments on their 
behalf . 

Pursuant to the Department of Defense (DOD) "Notice of 
Intent to Develop a Proposed Rule to Help Achieve a Goal of 
Awarding Five Percent of Contract Dollars to Small Disadvantaged 
Businesses," 52 Fed. Reg. 1628 (May 4, 1987) we hereby submit 
this written comment concerning the two Defense Acquisition 
Regulatory Council (DAR Council) proposals which may form the 
basis of a proposed rule on this topic. 

The first proposal would establish a procedure whereby 
direct award could be made to a small and disadvantaged business 
(SDB) firm, without providing for full and open competition in 
those circumstances where a market survey and a "sources sought" 
Commerce Business Daily (CBD) notice identified only one responsible 
SDB concern which could fulfill DOD's requirements. The authority 
for this proposal is found in exception 5 of the Competition in 
Contracting Act (CICA), 10 U.S.C. § 2304(c)(5). Use of the 
authority would be limited to those circumstances where SDB set- 
aside criteria are not met, where realistic pricing is possible 
and where award without full and open competition is necessary to 
achieve the five percent goal. 

The second proposal involves establishing a ten percent 
preference differential for SDB concerns in certain sealed bid 
competition acquisitions when this preference is determined 
necessary to attain the five percent goal. Under this proposal. 
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award would be made to an otherwise responsible SDB concern whose 
bid is within ten percent of the low offeror's bid. 

We support both proposals and would urge the DAR Council to 
prepare regulations to implement these proposals. However, we 
believe that the proposals are very narrow and it may be that 
other methods should be considered as well in order to increase 
the likelihood of achievement of the five percent goal. 

With respect to the first proposal, we believe that implemen- 
tation of this proposal will assist in achieving the five percent 
goal by elimina’ting , under very limited circumstances, the "rule 
of two" requirement for SDB set-asides. We recommend that the 
DAR Council authorize this procedure where a "sources sought" CBD 
notice identifies only one responsible SDB concern without the 
additional requirement for a market survey in all circumstances. 

It appears that there may be situations where a notice is published 
but a market survey has not been undertaken. Under these circum- 
stances, it appears appropriate for the contracting officer to 
pursue an SDB set-aside although the CBD -notice identified only 
one responsible SDB concern. The proposal, as reflected in the 
Notice appears too restrictive to cover these situations. 

We support implementation of the second proposal. In addi- 
tion, we believe that the five percent goal would be better 
fulfilled if this proposal were extended for use in competitive 
negotiated acquisitions where source selection is based primarily 
on price. Under those circumstances, if an SDB concern's cost 
proposal was within ten percent of the low offeror's bid, the SDB 
could be awarded the contract. The intent of the five percent 
goal would be better fulfilled by enactment of this proposal and 
it would be appropriate to provide a provision parallel to that 
proposed for sealed bid competitive negotiated acquisitions where 
source selection will be based primarily on price. 

Again, we urge the DAR Council to consider other alternatives 
that may be implemented in order to fulfill the five percent goal. 


Very truly yours. 
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 
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DANA HUESTIS, President JAMES W. SUPICA. Senior Vice President PAUL EMERICK, Vice President 

F. THOMAS WESTCOTT. Treasurer HUBERT BEATTY. Executive Vice President 

June 1, 1987 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD ( P ) DARS 

c/o OASD(PSL) (M&RS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
RE; DAR Case 87-33 
ar Mr. Lloyd: 

The Associated General Contractors of America regards the interim 
regulations implementing Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged 
invitation to further abuse of the construction procurement process 
and opposes the interim regulations for that, and the following reasons; 

1. The "Rule of Two" set-aside for small disadvantaged businesses . 

(SDB) is not necessary, nor authorized by Congress, to achieve 
the goal of awarding 5 percent of military construction contract 
dollars to small disadvantaged businesses. 

2. The use in military construction procurements of the legislative 
authority to award contracts to SDB firms at prices that do not 
exceed fair market; cost by more than 10 percent is not necessary, 
nor authorized by Congress, to achieve the goal of awarding 5 
percent of military construction contract dollars to small dis- 
advantaged businesses. 

3. The use of a "Rule of Two" mechanism as the criteria for establish- 
ing SDB i set-asides will force contracting officers to set aside 

an inordinate number of military construction projects, far in 
excess of the 5 percent objective. A similar "Rule of Two" mechanism 
used in small business set-asides resulted in 80% of Defense 
k construction contract actions being set aside in FY 1984. 
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implementation of SDB Set-Aside Regulations Is Not Necessary Nor 
Authorized for Military Construction 

Section 1207(e)(3) of the National Defense Authorization Act 
for Fiscal Year 1987 provides the Secretary of Defense with authority 
to enter into contracts using less than full and open competitive 
procedures and to award such contracts to SDB firms at a price in 
excess of fair marJcet price by no more than 10 percent only "when 
necessary to facilitate achievement of the 5 percent goal." The legis- 
lative intent is clear that only when existing resources are inadequate 
to achieve the 5 percent objective should the Secretary of Defense 
consider using less than full and open competitive procedures such 
as set-asides. 


While such restrictive procurement procedures may be necessary 
to achieve the 5 percent objective in certain classifications of Depart- 
ment of Defense procurements, such procedures are clearly not necessary 
in military construction. In fiscal year 1985 disadvantaged businesses 
were awarded 9 percent of Department of Defense construction contracts 
($709 million out of $7.9 billion). Clearly the 5 percent objective 
has already been achieved and exceeded through the full and open competi- 
tive procurement process for military construction contracts. 

Applying the "Rule of Two" SDB set-aside procedures to military 
construction procurements is not only not necessary, but clearly not 
Authorized by the legislation since such set-asides are not "necessary 
"o facilitate achievement of the 5 percent goal." 

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent 
of Fair Marlcet Cost Is Not Necessary Nor Authorized for Military 
Construction 


Application of the legislative authority to award contracts to 
SDB firms at a price not exceeding fair market cost by more than 10 
percent to military construction procurements is also not authorized 
by the legislation since the same condition is placed on that provision 
as is placed on the provision allowing the use of procurement procedures 
utilizing less than full and open competition; that is, the 10 percent 
price differential is to be utilized only "when necessary to facilitate 
achievement of the 5 percent goal . " 

The routine and arbitrary use of the 10 percent price differential 
provision in military construction procurements will only serve to 
increase the cost of construction to the taxpaying public and yet 
bear no relationship to achieving the 5 percent objective. 

The ten percent allowance is nothing more than an add-on co^t, 
to the detriment of taxpayers, particularly since the definition of 
fair market cost contained in the interim regulations is based oh 
reasonable costs under normal competitive conditions and not on the 
dowest possible costs . This definition ignores the market realities 
ftf how prices are derived. Fair market prices are exclusively the 
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B>roduct of competition. Competition forces business firms to seek 
^the lowest possible cost methods of producing or providing service. 

The fair market price must be one arrived at through competition, 
not developed by in-house cost estimates and catalogue prices. The 
price estimating methods proposed in the interim regulations are not 
subject to pressure from, and conditions in, the marketplace and must 
not be used to develop a fair market price. 

The pressures to exceed the five percent goal are likely to influ- 
ence government estimators to inflate their estimates in order to 
provide SDBs with the opportunity to develop a non-competitive price 
within the protective ten percent statutory allowance. Not only will 
the pressure to inflate the "fair market price" increase the taxpayer's 
costs, but the subsequent contract award price submitted by the SDB 
in the absence of full and open competition will further increase 
the taxpayer's costs. 

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military 
Construction Projects 




The use of a "Rule of Two" mechanism as the criteria for setting 
aside contracts for SDBs will force contracting officers to set aside 
contracts in numbers which bear no relationship to the 5 percent ob- 
jective. Experience with the existing small business Rule of Two, 
as contained in the FAR and the Defense Supplement to the Federal 
cquisition Regulation (DFAR), bears evidence to the indiscriminate 
esults of a "Rule of Two" procedure. 


In testimony on the Rule of Two before the House Small Business 
Committee last June, the SBA's Chief Counsel for Advocacy stated that 
the Rule of Two "is a convenient tool for determining when set-asides 
should be made." AGC agrees that contracting officers find the Rule 
of Two to be a "convenient tool" for determining when to set aside 
procurements for restricted competition — a "tool" which, in construc- 
tion at least, has resulted in a near-compulsion on the part of con- 
tracting officers to set aside nearly every construction contract 
on the agencies' procurement schedule. AGC is confident that exactly 
the same abuse will occur with the adoption of the "Rule of Two" for 
SDBs; that is, contracting officers will indiscriminately set aside 
any and every solicitation in order to meet and far exceed the 
"objective." 


An example of the problem that will result by the :use of the 
Rule of Two as the criteria for determining SDB set-asides is the 
disproportionate number of contracts for restricted competition set 
aside by the Defense Department using the existing small business 
Rule of Two. In FY 1984, the Defense Department removed 80 percent 
of its construction contract actions from the open, competitive market. 
Of 21,188 contract actions, 17,055 were set aside for exclusive bidding 
. by small businesses. 




Contracting officers are delegated the responsibility to determine 
fhich acquisitions should be set aside for SDB participation. Contracting 
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fficers are directed, in Section 219. 502-72 (a) , that in making SDB 
et-asides for research and development or architect-engineer acquisi- 
tions, there must be a reasonable expectation of obtaining from SDBs 
scientific and technological or architectural talent consistent with 
the demands of the acquisition. There are construction acquisitions, 
as well, in which the complexity of construction demands an adequate 
experiential and competency level. Recognition of this is not included 
in Section 219 . 502-72 (a) , leaving the distinct impression that con- 
tracting officers will indiscriminately set aside virtually all construe 
tion solicitations. 


Section 219 . 502-72 (b) ( 1 ) of the interim regulations provides: 
that the contracting officer must, in implementation of the Rule of 
Two, reserve a solicitation for SDB set-aside procedures if the acquisi- 
tion history shows that within the past 12 month period a responsive 
bid or offer of at least one responsible SDB concern was within 10 
percent of an award price on a previous procurement. This requirement 
effectively transforms the anti-competitive "Rule of Two" into an 
even more anti-competitive "Rule of One." For example, a contract 
awarded under full and open competition at $1 million, might have 
5 competitive bidders within 3% of the award price. Yet, the existence 
of a non-competitive bid by an SDB firm, 10% over the award price, 
would require the contracting officer to set aside similar subsequent 
solicitations. 




Section 219.502-72(b) (1) is a gilt-edged invitation for abuse 
|.n that SDBs have merely to offer a bid in a highly competitive market- 
place within 10% of what could reasonably be expected to be the award 
price. Thus, having established their "credentials!", and their 
non-competitiveness, the government would then sanction and encourage 
this non-competitiveness by setting aside subsequent construction 
projects. This proposal is ludicrous and the personification of abuse 
of the taxpaying public through the procurement process. 


AGC urges that the interim regulations: 1) not be implemented- 
on June 1 for military construction procurement; and 2) not be imple- 
mented for military construction procurement until such time as the 
Department of Defense conducts an economic impact analysis 6f the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 



Sincerely, 



Beatty 
Executive Vice President 


cc : 


The President of the United States 
Caspar W. Weinberger, Secretary of Defense 
James C. Miller, III, Director of Office of 


Management and 


Budget 
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August 3, 1987 

Hr. Charles Lloyd 
Sec, ODASD (P) DARS 
C/O OASD (PScL) (M&RS) 

Pentagon 

Washington, D.C. 20301-3082 
Dear Mr. Lloyd: 

As a supporter of a Small Disadvantaged Business I am writing to add 
my support for the Interim Rule implementing Public Law 99-661. I, 
along with many others, appreciate the impact that the 8a program is 
having on minority-owned businesses enabling them acess to contracts 
that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 


The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and those in the DOD program. 

Minority MBE 8(a) program "graduates” should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.l 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels. 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 
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The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 


Sincerely , 



Molayem 


Hossein 


COMPUTER RESOURCES CORPORATION 
1335 - 11th Street, N.W. 
Washington, D.C, 20001 
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Mr. Charles Lloyd 
Sec, ODASb (P) DARS 
c/o OASI) (^P&L) (M&RS) 

Pentagon | 

Washington, D.C. 20301-3082 
Dear Mr. Lloyd: 

Executive of a Small Disadvantaged Business i am writinq to 
a d my support for the Interim Rule implementing Public Law 99-661 
I, along with many others, appreciate the impact that the 8a program 
IS having on minority-owned businesses enabling them acess to 
contracts that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 

i contracts between those companies participating 

in the 8(a) program and those in the DOD program. 

Minority MBE 8(a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
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u set-aside program contracts. SDB set-aside protests 

s ould be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 


The inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDB goal would encourage the maximum utilization of the 
program. 


The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs. The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions, requiring participation by foreign corporations, a 
significant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I niBst reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 



i 


August 3, 1987 

Mr. Charles Lloyd 
Sec, ODASD (P) DARS 
C/O OASD (PSrL) (MS.RS) 

Pentagon 

Washington, D.C. 20301-3082 
Dear Mr. Lloyd: 

As a supporter of a Small Disadvantaged Business I am writing to add 
my support for the Interim Rule implementing Public Law 99-661. I, 
along with many others, appreciate the impact that the 8a program is 
having on minority-owned businesses enabling them acess to contracts 
that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and those in the DOD program. 


Minority MBE 8(a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.l 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels . 


I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 




The inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDB goal would encourage the maximum utilization of the 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs . The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 


Sincerely , 



I 


DEVELOPMENT & TECHNOLOGY WORLDWIDE 
1377 K Street, N.W. 
Washington, D.C. 20005 


August 3, 1987 

Mr. Charles Lloyd 
Sec, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 

Pentagon 

Washington, D.C. 20301-3082 
Dear Mr. Lloyd: 

As an Executive of a Small Disadvantaged Business I am writing to 
add my support for the Interim Rule implementing Public Law 99-661. 

I, along with many others, appreciate the impact that the 8a program 
is having on minority-owned businesses enabling them acess to 
contracts that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and those in the DOD program. 

Minority MBE 8(a) program ''graduates'* should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.l 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels. 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DEAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 



The inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDB goal would encourage the maximum utilization of the 
program. 


The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs. The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99—661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
-the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 


Sincerely 


/ 




Theresa Newsuan 
Executive Director 
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GREG WIMS AND ASSOCIATES 
530 N Street, S.W. 
Suite S909 

Washington, D.C. 20024 


August 3,1987 

Mr. Charles Lloyd 
Sec, ODASD (P) DARS 
C/O OASD (P&L) (MScRS) 
Pentagon 

Washington, D.C. 20301-3082 


Dear Mr. Lloyd; 


m IS 
contracts 


As an owner oE a Small Disadvantaged Business I am writing to add my 
support for the Interim Rule implementing Public Law 99-661. I, 
along with many others, appreciate the impact that the 8a progra 
having on minor i ty^owned businesses enabling them acess to contr 
that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and thosie in the DOD program. 

Minority MBE 8(a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplislied by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R*1 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels . 


I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DEAR 19-505 should apply 
to all SUB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 


The itichi.'jion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDH goal would encourage the maximum utilization of the 
program. ' 

The intcM iin Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to .SDBs. The 
autliority would allow contracting officers to increase SUB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Intio iiii Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for U.S. companies 
only. Tlie inclusion of a provision requiring overseas contractors 
to lionoc the Public Law 99-661 would greatly increase the 
par t ic ii'a t ion by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 


I must reiterate tliat the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the [)rogram could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 


Sincere 1 y , 



